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Z 
1. Miscellaneous Docket 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
No. 1-61 
Unrrep States or AMERICA 
v. 


Owe Parcen or Laxp rv Square 127 in the District of Co- 
lumbia, Jeszy MaraTico, Ev aL., AND UNKNOWN OWNERS 


Action: Condemnation 


Petitioner’s Atty.: Oliver Gasch, U.S. Atty., Anthony C. 
Liotta, Dept. of Justice 


Respondent’s Atty.: 
Date Proceedings 
1961 


Jan. 4—Complaint and Demand for Jury Trial 

Jan. 4—Notice, P&A. 

Jan. 4—Declaration of taking, Schedule ‘‘A’’, Schedule 
“eB” filed. 

Jan. 4—Notice filed. 

Jan. 4—Deposited $9,900,000.00 into the Registry of the 
Court by the U.S.A. Praecipe for the Clerk filed. 

Jan. 10—Certificate of service; Notice 1-4, Notice of hear- 
ing 14, and P & A 14 filed. 

Jan. 10—Acknowledgement of service for deft., Jerry Mai- 
atico by Christopher Del Sesto filed. 

Jan. 10—Stipulation of pltf. and defts., Jerry Maiatico and 
Matomic Operating Company extending time for defts 
to answer motion for possess to Feb. 6, 1961 filed. 

Jan. 13—Appearance of George P. Lemm, Henry H. Glassie 
and Hershel Shanks as attorney for Jerry Maiatico 

fil 


Jan. 13—Appearance of George P. Lemm, Henry H. Glassie 
and Hershel Shanks as attorney for Matomic Operat- 
ing Co. filed. 
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Jan. 13—Appearance of Henry H. Glassie and Hershel 
Shanks as attorneys for Henry H. Glassie and William 
B. Beebe, Trustees filed. 


Jan. 13—Appearance of Henry H. Glassie and Hershel 
Shanks as attorneys for The Equitable Life Assurance 
Society of United States filed. 

Jan. 13—Petition of Jerry Maiatico and Matomic Operat- 
ing Co. for payment; ex. 1, 2, 3 and 4, 5 and 6 filed. 

Jan. 13—Petition of The Equitable Life Assurance Society 
of United States for payment as to Par.; ex. 1,2 filed. 

Jan. 17—Order of distribution McGuire, J. 


Jan. 17—Paid to The Equitable Life Assurance Society of 
the United States $5,983.47 by Registry check +2620 

Jan. 17—Paid to Jerry Maiatico and Matomic Operating 
Company $3,916,476.53 by Registry check +2621 

Feb. 7—Stipulation of counsel for pltff and defts extending 
time for defts to plead to and including Feb. 13, 1961 


filed. 


Feb. 13—Order continuing hearing on motion to 2/27/61. 
Sirica, J. 


Feb. 15—Answer of defts. Jerry Maiatico and Matomic 
Operating Co., jury demand; ¢/s 2/15/61 filed. 

Feb. 15—Opposition of defts., Jerry Maiatico & Matomic 
Operating Co. to motion for possession; ¢/s 2-15-61; 
Affi ; Exhibits 1, 2, 3, 4, 5 and 6 filed. 

Feb. 20—Order continuing hearing on motion of pitff for 
possession to 3/6/61. Sirica, J. 

Feb. 27—Motion of pltff to add parties filed. 

Feb. 27—Order adding Rose Maiatico, Henry H. Glassie, 
Tr., William B. Beebe, Tr.. & The Equitable Life 
Assurance Society, of the United States as parties 
defts. Sirica, J. 
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Feb. 27—Reply of pltff to opposition to motion for pos- 
session; ¢/2 2-27-61 

Feb. 27—Motion of pltff to strike answer of defts.; ¢/s 
2-27-61; brief (P&A). filed. 

Mar. 2—Opposition of defts to pltffs motion to strike & 
rebuttal on motion for possession; ¢/s 3-2-61 

*Mar. 10—Amended answer of Jerry Maiatico and Matomic 
Operating Co., jury demand; ¢/s 3-10-61 filed. 

Mar.10—Order denying defts. motion to insert findings. 
Sirica, J. 

*Mar. 10—Order granting defts. motion to amend answer. 
Sirica, J. 

Mar.10—Order for surrender of possession of Par. 1. 
Sirica, J. 


Mar.10—Order granting pltfs. motion to strike all of 
answer of defendants except paragraph 1. Sirica, J. 


Mar. 21—Transeript of Official Court Reporter, Parthenia 
HL. Mallon, Mar. 6, 1961, pp. 1 thra 32 filed. 


Mar. 22—Certified copy of Order of USCA staying Motion 
for possession to & including Mar. 23, 1961, or until 
writ of Mandamus is filed or until further order of 
Court filed. 


Apr. 20—Certified copy of order of U.S.C.A. denying 
petition writ of Mandamus & extending stay of order 
for immediate possession for 10 days ed. 


Apr. 24—Motion of defts. to dismiss or in alternative to 
permit interlocutory appeal; motion to reconsider 
Order of Court of Mar. 10, 1961; c/ser 4-24-61; Memo, 
MC filed. 


Apr. 24—Application for stay pending disposition of 
motion to dismiss c/ser 3-24-61 filed. 


5 


Apr. 24—Application for stay pending disposition of Inter- 
locutory Appeal filed. 


Apr. 27—Order granting motion for possession stayed 
until disposition of motion to dismiss. Sirica, J. 
Apr. 28—Answer of pltff. to deft’s. motion to dismiss; ¢/s 

4-27-61 filed. 


Apr. 28—Motion of pltff. to impound mesna profits pending 
stay of order of possession and to secure bond to 
protect U.S. against waste or injury; P&A; ¢/m 
427-61 filed. 


May 2—Opposition of deft. to motion to impound mesna 
profits pending stay of order of possession; ¢/8 
exhibit filed. 

May 2—Reply of deft. to answer of pltff. to motion to 
dismiss filed. 


May 5—Supplement of U.S. to answer of 4-27-61 _ filed. 


May 10—Order denying plaintiff’s motion to impound 
mesne profits pending stay of order of possession and 
secure bond to protect the United States against waste 
or injary, without prejudice to the right of the 
plaintiff to renew said motion before the United States 
Court of Appeals. Sirica, J. 


May 10—Order staying possession of Matomie Bldg. until 
the disposition by the Court of Appeals of the inter- 
locutory appeal. Sirica, J. 


May 10—Order denying defendants’ motion to dismiss. 
Sirica, J. 


May 10—Order granting defts motion to reconsider orders 
granting pltff’s motion for surrender and motion to 
strike answer; and withdrawing orders of March 10, 
1961; and granting motions for surrender of posses- 
sion and to strike defts’ answer; ordering all defts to 
surrender immediate possession to pltff; and striking 
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defts’ answer as amended with exception of par. 1. 
Sirica, J. 


June 29—Certified copy of order of USCA allowing an 
appeal from an interloctutory order of District Court 
denying defts’ motion to dismiss filed. 


July 3—Notice of Appeal of Jerry Maiatico & the Matomic 
Operating Co., deft. Deposit $5.00 by Shanks. filed. 


July 10—Certified Record of Official Court Reporter May 
10, 1961, pp. 1-14 (Court Clerk’s File) filed. 


July 10—Certified Record of Official Court Reporter, May 5, 
1961, pp. 1 to 35 (Court Clerk’s File) filed. 


Aug. 9—Record on Appeal delivered to USCA 
Aug. 9—Deposit by Lemm $1.55 
Aug. 9—Receipt from USCA for original record filed. 


Ang. 11—Certified copy of Order of USCA allowing appeal 
from Order of District Court of May 10, 1961, denying 


Motion to dismiss; denying motion for reconsideration, 
granting moton for surrender and motion to strike 
defts’ answer filed. 


Aug. 11—Original record returned from USCA 


Aug. 11—Consent Order extending time to file Record on 
Appeal to and including Aug. 31, 1961. Sirica, J. 


Aug. 24—Cost on Bond Appeal of Jarry Maiatico and 
Matomic Operating Co. $250.00 with Fidelity & Deposit 
Co. of Maryland. Approved & Filed. Hart, J. 

Aug. 28—Record on Appeal delivered to USCA, Deposit 
by George P. Lemm $1.75 


Aug. 28—Receipt from USCA for original papers filed. 


Parties Attorneys 


Jan. 13—Jerry Maiaito George P. Lemm, Henry H. 
Par. 1 Glassie and Hershel Shanks, 
1225 19th St. NW. 


Jan. 13—Matomic Oper- George P. Lemm, Henry H. 
ating Co. Glassie and Hershel Shanks 
as attorneys, 
1225 19th St, N.W. 


Jan. 13—Henry H.Glassie Henry H. Glassie, 
William B. Beebe, Tr. Hershel Shanks, 
1225 19th St., N.W. 


Jan.13—The Equitable Henry H. Glassie, 
Life Assurance Hershel Shanks, 
Society of United 1225 19th St. N.W. 
States 


2. Complaint 


(District Court Caption Omitted) 
Filed 14-61 


L This is an action of a civil nature brought by the 
United States of America at the request of the General 
Services Administration for the taking of property under 
power of eminent domain and for the ascertainment and 
award of just compensation to the owners and parties in 
interest. 

2. The authority for the taking is the Act of August 1, 
1888 (25 Stat. 357, c. 728), the Act of March 1, 1929 (45 
Stat. 1415; District of Columbia Code, Secs. 16-619 to 
16-644), the Federal Property and Administrative Services 
Act of 1949, approved June 30, 1949 (63 Stat. 377), as 
amended, and the Independent Offices Appropriation Act, 
1961, approved July 12, 1960 (74 Stat. 425). 


3. The use for which said land is taken is the housing 
of Federal agencies. 
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4. The interest in the property to be acquired is an estate 
in fee simple absolute. 


5. The property so to be taken is described as follows, 
said land lying and being in the City of Washington, 
District of Columbia: 


Paxcet 1 


Assessment and Taxation Lot 843 in Square 127, being 
a combination of Lots 4, 5, 6, 7, 34, 35 and the East 
31.00 feet by the fall depth of Lot 8; and also Lot 840, 
Square 127, described as follows: 


Beginning for the same at a point on the north side 
of “‘H’’ Street, Northwest, said point being West 
149.35 feet from the intersection of the west line of 
17th Street, Northwest, with the north line of ‘‘H”’ 
Street, Northwest, said point also being the east line 
of Lot 4 and the West line of Lot 37; running thence 
along the north line of ‘‘H’’ Street, Northwest, West 


937.52 feet to a point; thence leaving said north line 
of “‘H”? Street, Northwest, and running North 113.00 
feet; thence West 4.0 feet; thence North 10.26 feet to 
the south line of a 10-foot alley; thence along the south 
Tine of said alley North 46 degrees 55 minutes 20 
seconds East 37.64 feet to the intersection with the 
south line of a 20-foot alley; thence along the south 
line of said alley, East 186.73 feet; thence South 47 
degrees 02 minutes East 37.30 feet to a point; thence 
leaving said alley line and running along the east line 
of Lot 4 and the west line of Lot 37 South 123.58 feet 
to the point or place of beginning, containing 34,834.00 
square feet, together with the improvements thereon 
known as premises No. 1717 ‘‘H”’ Street, Northwest, 
Washington, D. C., as shown on a plat dated January 4, 
1955, prepared by George W. Crickenberger, Registered 
Land Surveyor. 
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6. The persons having or claiming an interest in the 
property whose names are now known are: 
Parcel 1 
Jerry Maiatico 
3130 Wisconsin Avenue, N.W. 
Washington, D. C. 
Matomic Operating Co. 
c/o Melville Maenichol, Agent 
1726 I Street, N.W., Suite 202 
Washington, D. C. 


7. The District of Columbia may have or claim an interest 
in the property by reason of taxes and assessments due or 
exigible. 


8. In addition to the persons named, there are or may 
be others who have or may claim some interest in the 
property to be taken, whose names are unknown to the 
plaintiff and such persons are made parties to the action 


under the designation ‘‘Unknown Owners.”’ 


Wherefore the plaintiff demands judgment that the 
property be condemned and that just compensation for the 
taking be ascertained and awarded and for such other 
relief as may be lawful and proper. 


Oxrver GascH 
United States Attorney 


/s/ Asrsory C. Liorra 
Anthony C. Liotta 
Attorney, Department of Justice 
Room 6810, U. S. Court House 
Washington, D. C. 
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Trial by jury of the issue of just compensation is 
demanded by plaintiff. 


Ourver GascH 
United States Attorney 


/s/ AxtHory C. Liorra 
Anthony C. Liotta 
Attorney, Department of Justice 
Room 6810, U. S. Court House 
Washington, D. C. 


(Certificate of Service omitted here and hereafter) 


3. Notice 
(District Court Caption Omitted) 
Filed 14-61 


You are hereby notified that a complaint in condemnation 
has heretofore been filed in the office of the clerk of the 
above-named court in an action to condemn an estate in fee 
simple in the property described as follows, for public 
use for the housing of Federal agencies, said land lying 
and being in the City of Washington, District of Columbia : 


Paxrcen I 


Assessment and Taxation Lot 843 in Square 127, 
being a combination of Lots 4, 5, 6, 7, 34, 35 and the 
East 31.00 feet by the full depth of Lot 8; also Lot 840, 
Square 127, described as follows: 


Beginning for the same at @ point on the north side 
of ‘“‘H”? Street, Northwest, said point being West 
149.35 feet from the intersection of the west line of 
17th Street, Northwest, with the north line of ‘‘H”’ 
Street, Northwest, said point also being the east line 
of Lot 4 and the west line of Lot 37; running thence 
along the north line of ‘“‘H”’ Street, Northwest, West 
237.52 feet to a point; thence leaving said north line 
of ‘“‘H”? Street, Northwest, and running North 113.00 
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feet; thence West 4.0 feet; thence North 10.26 feet to 
the south line of a 10-foot alley; thence along the south 
line of said alley North 46 degrees 55 minutes 20 
seconds East 37.64 feet to the intersection with the 
south line of a 20-foot alley; thence along the south 
line of said alley, East 186.73 feet; thence South 47 
degrees 02 minutes East 37.30 feet to a point; thence 
leaving said alley line and running along the east line 
of Lot 4 and the west line of Lot 37 South 125.58 feet 
to the point or place of beginning, containing 34,834.00 
square feet, together with the improvements thereon 
known as premises No. 1717 ‘‘H’’ Street, Northwest, 
Washington, D. C., as shown on a plat dated January 4, 
1955, prepared by George W. Crickenberger, Regis- 
tered Land Surveyor. 


The authority for the taking is the Act of August 1, 1888 
(25 Stat. 357, ¢. 728), the Act of March 1, 1929 (45 Stat. 
1415; District of Columbia Code, Sees. 16-619 to 16-644), 
the Federal Property and Administrative Services Act 
of 1949, approved June 30, 1949 (63 Stat. 377), as amended, 
and the Independent Offices Appropriation Act, 1961, 
approved July 12, 1960 (74 Stat. 425). 

You are further notified that if you have any objection 
or defenses to the taking of your property you are required 
to serve upon plaintiff’s attorney at the address herein 
designated within twenty days (20) after personal service 
of this notice upon you, exclusive of the day of service, an 
answer identifying the property in which you claim to have 
an interest, stating the nature and extent of the interest 
claimed and stating all your objections and defenses to 
the taking of your property. A failure so to serve an 
answer shall constitute a consent to the taking and to the 
authority of the court to proceed to hear the action and 
to fix the just compensation and shall constitute a waiver 
of all defenses and objections not so presented. 
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You are further notified that if you have no objection or 
defense to the taking you may serve upon plaintiff’s attor- 
ney a notice of appearance designating the property in 
which you claim to be interested, and thereafter you shall 
receive notice of all proceedings affecting the said property. 

You are further notified that at the trial of the issue of 
just compensation, whether or not you have answered or 
served a notice of appearance, you may present evidence 
as to the amount of the compensation to be paid for the 
property in which you have any interest and you may share 
in the distribution of the award of compensation. 

You are further notified that plaintiff has filed a notice 
of demand for a jury trial of the issue of just compensation. 


/s/ Antuory C. Liorra 
Anthony C. Liotta 
Attorney, Department of Justice 
Room 6510, U. S. Court House 
Washington, D. C. 
Dated: January 4, 1961. 


4. Declaration of Taking 
Filed 1-4-61 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


District Court Docket No. 1-61 


In the matter of the acquisition of Taxation Lot 843 in 
Square 127 in the District of Columbia, according to 
the records of the Surveyor’s Office of the District of 


Columbia. 
DecLaRaTIon or TAKING 


I, Franklin Floete, Administrator of General Services of 
the United States of America, do hereby declare that: 


1, (a) The interest in and to the property described in 
Schedule “‘A”’, which is annexed hereto and made a part 
hereof, is hereby taken for the use of the United States un- 
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der the authority of the Act of August 1, 1888 (25 Stat. 
357, ¢. 728), the Act of March 1, 1929 (45 Stat. 1415; Dis- 
trict of Columbia Code, Secs. 16-619 to 16-644), the Fed- 
eral Property and Administrative Services Act of 1949, 
approved June 30, 1949 (63 Stat. 377), as amended, and the 
Independent Offices Appropriation Act, 1961, approved July 
12, 1960 (74 Stat. 425). (b) The public use for which said 
property is taken is the housing of Federal agencies. 


2. A description of the property sufficient for the iden- 
tification thereof is set forth in said Schedule ‘‘A’’. 


3. The estate taken for said public use is the full fee 
simple title in and to said property. 


4. A plan showing said property is set forth in Schedule 
‘A’? which is annexed hereto and made a part hereof. 


5. The sum of money estimated by me to be just com- 
pensation for the taking of said property is set forth in 
said Schedule ‘‘A’’ which sum I herewith deposit in the 
Registry of this Court to the use of the persons entitled 


thereto. 


I am of the opinion that the ultimate award of compen- 
sation for the taking of said property will be within any 
limits prescribed by law to be paid as the price therefor. 


Ix Wrrxess Wuezeor, I, Franklin Floete, Administrator 
of General Services, thereunto duly authorized have signed 
this Declaration of Taking, as Administrator of General 
Services, this 30th day of December, 1960, in the City of 
Washington, District of Columbia. 


Unrrep States or AMERICA 


By Fraweio FLoere 
Administrator of General 
Services 
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SCHEDULE A 


Land lying and being in the City of Washington, District 
of Columbia, particularly described as follows: 


Assessment and Taxation Lot $43 in Square 127, being 
a combination of Lots 4, 5, 6, 7, 34, 35 and the East 
31.00 feet by the full depth of Lot 8; also Lot 840, 
Square 127, described as follows: 


Beginning for the same at a point on the north side of 
“<A? Street, Northwest, said point being West 149.35 
feet from the intersection of the west line of 17th 
Street, Northwest, with the north line of ‘‘H”?’ Street, 
Northwest, said point also being the east line of Lot 4 
and the west line of Lot 37; running thence along the 
north line of ‘‘H’’ Street, Northwest, West 237. 52 feet 
to a point; thence leaving said north line of ‘‘H’’ 
Street, Northwest, and running North 113.00 feet; 
thence West 4.0 feet; thence North 10.26 feet to the 
south line of a 10-foot alley; thence along the south line 
of said alley North 46 degrees 55 minutes 20 seconds 
East 37.64 feet to the intersection with the south line 
of a 20-foot alley; thence along the south line of said 
alley, East 186.73 feet; thence South 47 degrees 02 
minutes East 37.30 feet to a point; thence leaving said 
alley line and running along the east line of Lot 4 and 
the west line of Lot 37 South 123.58 feet to the point or 
place of beginning, containing 34,834.00 square feet, 
together with the improvements thereon known as 
premises No. 1717 ‘‘H’’ Street, Northwest, Washing- 
ton, D. C., as shown on a plat dated January 4, 1955, 
prepared by George W. Crickenberger, Registered 
Land Surveyor, a copy of which is hereto attached and 
by reference made a part hereof. 


The sum of money estimated by the acquiring authority 
to be just compensation for the aforesaid property in this 
proceeding and hereby taken is $9,900,000.00. 
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5. Notice of Hearing on Motion for Order for Surrender 
of Possession. 


(District Court Caption Omitted) 
Filed 14-61 
To: 

All defendants herein as named in the Notice of Con- 

demnation served herewith and to all persons, firms and 

corporations in possession or control of the property 
described in said Notice. 

You will please take notice that the United States of 
America, plaintiff herein, by its undersigned attorney, will 
move the United States District Court, holding a Con- 
demnation Court, United States Court House, Washington, 
D. C., on the 16th day of January 1961, at 10:00 o’clock 
AM., or as soon thereafter as counsel may be heard, for 
an order requiring all defendants to this action and any 
and all persons in possession or control of the property 
described in the complaint filed herein and in the notice 


served herewith, to surrender possession of the said prop- 
erty, to the extent of the estate to be condemned, immedi- 
ately, and as grounds therefor, plaintiff states: 


1. The United States of America has found and deter- 
mined that it is necessary and expedient to the interests of 
plaintiff to acquire such possession. 


2. Plaintiff is entitled to such possession as a matter 
of right. 
/s/ Axtuory C. Lrorra 
Anthony C. Liotta 
Attorney, Department of Justice 
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6. Order of Distribution 
(District Court Caption Omitted) 
Filed 1-17-61 
Order of Distribution 


This cause came on this day to be heard upon two peti- 
tions for withdrawal of funds, one by The Equitable Life 
Assurance Society of the United States, and the other 
jointly by Jerry Maiatico and Matomic Operating Co. ; 


And it appearing to the Court that by Declaration of 
Taking, filed herein on January 4, 1961, the United States 
of America acquired the fee simple title to certain prop- 
erty described and: designated in the said Declaration of 
Taking as Parcel No. I, being Taxation Lot 843 in Square 
197 in the District of Columbia, and deposited the sum of 
Nine Million, Nine Hundred Thousand Dollars ($9,900,- 
000.00) in the registry of the Court as estimated compensa- 
tion therefor; 


And it further appearing from the title evidence sub- 
mitted herein, that at the time of the filing of said Declara- 
tion of Taking, fee simple title was vested in Jerry Maiatico 
subject to a Deed of Trust to secure a note on which the 
balance due on January 13, 1961 is, as agreed by all peti- 
tioners, the sum of Five Million, Nine Hundred Eighty- 
three Thousand, Five Hundred Twenty-three Dollars and 
Forty-seven Cents ($5,983,523.47) ; 


And it farther appearing that petitioners Jerry Maiatico 
and Matomic Operating Company agree to the distribution 
of said sum to The Equitable Life Assurance Society of 
the United States; 
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And it further appearing that all petitioners reserve the 
right to contest the condemnation as illegal and unauthor- 
ized by law; and petitioners Jerry Maiatico and Matomic 
Operating Company, in addition, reserve the right to apply 
for and demand and recover such additional amount as may 
be provided for by agreement or as may finally be awarded 
as just condemnation ; 


And it further appearing that petitioners Jerry Maiatico 
and Matomic Operating Company agree to pay, satisfy and 
discharge all taxes, liens and encumbrances of whatever 
nature existing on said premises ; 


And it further appearing that petitioners have requested 
distribution of the funds now on deposit in the registry 
of the Court as follows: Five Million, Nine Hundred 
Eighty-three Thousand, Five Hundred Twenty-three Dol- 
lars and Forty-seven Cents ($5,983,523.47), payable to The 
Equitable Life Assurance Society of the United States; 


And Three Million, Nine Hundred Sixteen Thousand, 
Four Hundred Seventy-six Dollars and Fifty-three Cents 
($3,916,476.53) jointly to Jerry Maiatico and Matomic Op- 
erating Co.; 


And the Court deeming it proper at this time so to do, 
it is accordingly Onprrep that the Clerk of this Court, or 
one of his duly authorized deputies, shall forthwith upon 
the entry of this order, draw his checks upon the funds 
now on deposit in the registry of the Court payable as 
follows: 
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Check One: 


The Equitable Life Assurance Society 
of the United States 

c/o Weaver and Glassie 

1225 - 19th Street, N. W. 

Washington 6, D. C. 


$5,983,523.47 
Check Two: 
Jerry Maiatico and Matomic Operating Co. 
c/o Weaver and Glassie 
1225 - 19th Street, N. W. 
Washington 6, D. C. 
$3,916,476.53 
It is further ordered that this cause be held open pend- 
ing further proceeding in this matter. 
/8/ Marraew J. MoGure 
United States District Judge 
7. Motion to Strike Answer of Defendants Jerry Maiatico and 
Matomic Operating Company as to Parcel 1 
(District Court Caption Omitted) 
Filed 2-27-61 


Comes now the United States of America, plaintiff herein, 
by its undersigned counsel, and moves the Court under 
Rule 12(f), Federal Rules of Civil Procedure, for an order 
striking all of the answer filed herein by defendants, 
Jerry Maiatico and Matomic Operating Company, except- 
ing paragraph 1 thereof, and as grounds for said motion 
plaintiff respectfully states: 

1. The Acts of Congress set forth in the Complaint and 
Declaration of Taking filed herein constitute clear au- 
thority for the acquisition by condemnation of the lands 
herein involved for the public use set forth therein. 


2. The Complaint filed herein contains a clear statement 
of the use for which the property herein involved is taken, 
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which, as therein stated, is the housing of Federal agencies. 
Such use is a public use. 


3. Defendants’ answer sets forth erroneous assumptions 
or conclusions of law or fact or of law and fact. 


Unrrep Srates or AMERICA 
By: /s/ James V. WELCH 
James V. Welch 
Attorney, Department of Justice 


8 Amended Answer 
(District Court Caption Omitted) 
Filed 3-10-61 


1. The property described in the Complaint is owned 
as follows: 


A. Jerry Maiatico is the record title holder. 
B. Henry H. Glassie and William B. Beebe are 


Trustees under a recorded Deed of Trust, securing 
a note payable by Jerry Maiatico to The Equitable 
Life Assurance Society of the United States. 


. The Matomic Operating Co. is the lessee from 
Jerry Maiatico of a portion of the basement 
and: is in addition the agent of Jerry Maiatico 
for the collection of all rents. 

2. Defendants, Jerry Maiatico and Matomic Operating 
Co., object to the taking of the property described in the 
Complaint on the following grounds: 

(1) The Complaint is defective and void because the 
plaintiff has failed to join as defendants at the commence- 
ment of the proceeding all parties required to be joined 
at that time by Rule 714, F-R. Civ. P., in that it failed 
to join The Equitable Life Assurance Society of the United 
States and Henry H. Glassie and William B. Beebe, 
Trustees, all of whose interests in the property were 
known to the Government at the time the Complaint was 
filed. 
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(2) The Complaint is defective and void because the 
plaintiff has failed to join at the commencement of the suit 
or simultaneously with the filing of the Declaration of 
Taking all persons who have or claim an interest in the 
property whose claim or interest can with reasonably 
diligent effort be ascertained, as it is required to do by 
the due process clause of the Fifth Amendment to the 
Constitution of the United States. 


(3) The taking is unauthorized because the Government 
is in possession of the premises pursuant to a lease fairly 
negotiated between the parties, and is thereby estopped 
from bringing this action. Said lease (Number GS-03-B- 
4616) became effective on August 2, 1960, to extend for 
a five-year term ending August 1, 1965. 


(4) The taking is unauthorized because there is ab- 
solutely no necessity for the Government’s taking title 
to this property. There is an abundance of convenient 
space in Whashington which the Government could rent, 
or build its own building. This building is not unique, 
nor does it have any features which make it necessary 
for the Government to have title or even possession of 
this property. 

(5) The taking is unauthorized because it is arbitrary 
and capricious. In addition to the facts stated in defenses 
3 and 4, supra, the defendants have always dealt with the 
Government fairly. Late in 1960 and subsequent to the 
negotiation of the new five-year lease, the Government 
expressed its need for some new partitioning and improve- 
ments totaling approximately $100,000. Mr. Maiatico offered 
to do this without charge to the Government provided 
the Government would extend the lease for an additional 
five or ten-year term. In addition, Mr. Maiatico offered 
to reduce the rent. The representatives of GSA with 
whom Mr. Maiatico negotiated considered this a wise agree- 
ment from the Government’s point of view and recom- 
mended its acceptance. This was also the recommendation 
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which was made through channels to the former GSA 
Administrator, Mr. Franklin Floete. Mr. Floete personally, 
arbitrarily and capriciously determined: that instead the 
Government should take title to the building. 


(6) The taking is unauthorized because the General 
Services Administration failed to consult the National 
Capital Planning Commission prior to condemnation, as it 
was required to do by 40 U.S.C. 71a (1958 ed.). 


(7) The taking is unauthorized because the General 
Services Administration failed to obtain the ‘comment 
and advice’? of the Commission on Fine Arts as it is 
required to do by Executive Order of October 25, 1910, 
issued pursuant to the Act of Congress of May 17, 1910, 36 
Stat. 371. 


(8) The taking is unauthorized because the GSA Admin- 
istrator failed to obtain the approval of the Committees 
on Public Works of the Senate and of the House of 
Representatives, respectively, for the ‘Caequisition”’ of this 


property as he was required to do by the provisions of the 
Public Buildings Act of 1959, 73 Stat. 478. 


(9) The taking is unauthorized because the subject prop- 
erty is not within the area described in 40 U.S.C.A. 607, 
said ‘‘taking area’’ being the area within the District of 
Columbia ‘‘exclosively within” which the Administrator 
“shall acquire real property.” 


3. In the alternative, defendants deny that the amount 
deposited in the Registry of the Court of $9,900,000 is in 
law or in fact just compensation for the land referred 
to in the Complaint, but aver that said sum is grossly 
inadequate. 

Wuenerore, defendants, Jerry Maiatico and Matomic 
Operating Co., pray: 

(1) That the Complaint in condemnation be dismissed 


and that the Declaration of Taking be declared null and 
void. 
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(2) That the Court declare that this action and the 
Declaration of Taking have no effect on the title to the 
property. 

(3) In the alternative, that defendants be awarded and 
paid just compensation for the property. 


(4) That the Court grant such other and further relief 
as it may deem just and proper. 


Georce P. Lesox 
Suite 201 
806 Connecticut Ave., N. W. 
Washington 6, D. C. 


Henry H. Guassme 


HersHe, SHANKS 
Weaver and Glassie 
1225 19th Street, N. W. 
Washington 6, D. C. 
Attorneys for Defendants, 


Jerry Maiatico and 
Matomic Operating Co. 


Jury Demaxp 


A jury trial is demanded on all issues triable to a jary. 


HersHe, SHANKS 
Attorney for Defendants 


—— 


9. Order Denying Defendant’s Motion to Insert Findings 
(District Court Caption Omitted) 
Filed 3-10-61 

Upon consideration of the oral motion of defendants to 
insert a finding in the Order of this Court of March 10th 
1961, granting the Government’s Motion for Surrender 
of Possession and a finding in the Order of March 10th 
1961, granting the Government’s Motion to Strike all of 
the Answer of defendants Jerry Maiatico and Matomic 
Operating Co., excepting paragraph 1 thereof, that the 
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Orders involve ‘‘controlling questions of law as to which 
there is substantial ground for difference of opinion and 
that an immediate appeal from the Order may materially 
advance the ultimate termination of the litigation’? (see 
28 U.S.C. 1292(b)), it is by the Court this 10th day of 
March, 1961, 


Orperep that defendants’ motion to insert findings pur- 
suant to 28 U.S.C. 1292(b) is denied on the ground that 
the Orders do not involve any ‘‘controlling question of 
law as to which there is substantial ground for difference 
of opinion.”’ 


/s/ Joux J. Sica 
Judge 
Presented by: 
/s/ HersHe. SHANKS 
Hershel Shanks 
Attorneys for Defendants 
Seen: 
/s/ Awsrsory C. Liorra 
Anthony C. Liotta 
Attorney for Plaintiff 


10. Order Granting Defendant’s Motion to Amend Answer 
(District Court Caption Omitted) 
Filed 3-10-61 
Upon consideration of the oral motion of defendants in 
open court to amend the Answer in the above-entitled 
case to add a ninth defense to paragraph 2 of the Answer 
as follows: 
(9) The taking is unauthorized because the subject 


property is not within the area described in 40 U.S.C.A. 
607, said “‘taking area”? being the area within the 
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District of Columbia ‘exclusively within” which the 
Administrator ‘‘shall acquire real property,”’ 
it is by the Court this 10th day of March, 1961, 
Oxperep that defendants’ motion to amend their Answer 
be and it hereby is, granted. 
/s/ Joux J. Smica 
Judge 
11. Order for Surrender of Possession 
(District Court Caption Omitted) 
Filed 3-10-61 


Upon consideration of the motion of the United States 
of America, plaintiff herein, by its undersigned counsel, 
for an order for surrender of immediate possession to 
plaintiff of Parcel 1 herein, and upon consideration of the 


oral argument of counsel for plaintiff and defendants; and 
the court being sufficiently advised in these premises, it 
is by the Court this 10th day of March, 1961, 

Onpzrep, Apsupcep and DrcrEED that all defendants to 
this cause who are in possession or control of Parcel 1 
herein, surrender immediate possession thereof to the 
United States of America. 


/s/ Joux J. Smica 
Judge 
12. Order Granting Plaintiffs Motion to Strike the Answer 
(District Court Caption Omitted) 
Filed 3-10-61 


Upon consideration of the motion of the United States 
of America, plaintiff herein, by its undersigned counsel, 


r5) 


for an order under Rule 12(f), Federal Rules of Civil 
Procedure striking all of the answer filed herein by defend- 
ants Jerry Maiatico and Matomic Operating Company, 
excepting paragraph 1 thereof, and upon consideration of 
the oral argument of counsel for plaintiff and defendant; 
and the court being sufficiently advised in these premises, 
it is by the Court, this 10th day of March, 1961, 


Onperep, Apsupcep and Decazep that plaintiff’s motion 
to strike all of the answer of defendants Jerry Maiatico 
and Matomic Operating Company, excepting paragraph 1 
thereof, is granted and defendants’ answer as amended, 
with the exception of paragraph 1 is striken. 


/s/ Joux J. Smica 
Judge 


—_—_— 


18. Order Staying Order for Possession 
Filed 3-22-61 


UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


September Term, 1960 
Mise. No. 1609 
District Court Docket No. 1-61 
Jerzy Masatico and Matomic Orzratrxe Co., Petitioners, 
v. 


Umrrep Srares and the Honorasie Joun J. Smica, 
U. S. District Judge, Respondents. 


Before: Edgerton, Bazelon and Bastian, Cireuit Judges. 
OrpEr 


This case came on for consideration of petitioners’ 
motion for a stay pending the filing of a petition for 
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writ of mandamus and said motion was argued by counsel. 

Upon consideration whereof it is Onperep by the Court 
that the effect of the order of the District Court entered 
March 10, 1961, granting respondents’ motion for posses- 
sion, is stayed to and including March 23, 1961 and that 
if petitioners’ writ of mandamus has been filed by that 
date the effect of said order shall be stayed until final 
disposition of the petition for writ of mandamus or until 
further order of this Court. 


Per Curiam. 
Dated: March 16, 1961 


14. Order Denying Petition for Writ of Mandamus and 
Extending Stay of Order for Immediate Possession 


Filed 4-20-61 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,275 
September Term, 1960 
District Court No. 1-61 
Jenry Mamatico and Matomic Oprratine Co., Petitioners, 


Vv. 


Unstrep Srares and Tae Honorasrz Jonn J. Simica, 
United States District Judge, Respondents. 


Before: Edgerton, Bazelon and Bastian, Circuit Judges. 
OxDER 


This case came on for consideration on petitioners’ 
petition for a writ of mandamus and the petition was 
argued by counsel. 

Upon consideration whereof it is OxpeREp by the court 
that the petition is denied; it is 
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Fourruer Orverep by the court that the stay of the 
District Court’s order granting immediate possession, 
ordered by this court on March 16, 1961, is extended for 
ten days from the date of this order to enable the parties 
to take such action as they deem appropriate in light 
of this order. 


Considering that the District Court’s order in question 
would have been appropriate for certification by the Dis- 
trict Court, pursuant to 28 U.S.C. § 1292(b), we would also 
consider it appropriate for the District Court to stay the 
effectiveness of its order of March 10, 1961, granting the 
Government immediate possession of the Matomic Build- 
ing, and to take such action as will advance the cause below 
for hearing and disposition as soon as possible. 


Per Curiam. 
Dated: April 18, 1961 


15. (1) Motion to Dismiss; or. in the Event of Denial of Said 
Motion. to Certify Said Order of Denial to Permit an Inter- 
locutory Appeal Pursuant to 28 U.S.C. 1292(b): 


and 


(2) Motion to Reconsider This Court’s Orders of March 10, 
1961, Granting the Government's Motion for Surrender of 
Possession and Motion to Strike Defendants’ Answer and, 
in the Event the Court Reaches the Same Conclusion on 
Reconsideration, to Enter New Orders Containing Appro- 
priate Language Pursuant to 28 U.S.C. 1292(b) to Permit 
an Interlocutory Appeal 


(District Court Caption Omitted) 
Filed 4-24-61 


The defendants hereby move to dismiss the Complaint 
and. to reconsider the orders of March 10, 1961, granting 
the Government’s Motion for Surrender of Possession and 
the Motion to Strike the defendants’ answer. 
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The grounds for these motions are the same as the 
grounds urged in the defendants’ Petition for Mandamus 
that the taking is unauthorized. 


In the event that this Motion to Dismiss is denied, 
defendants move that said order of denial be certified 
pursuant to 28 U.S.C. 1292(b) to permit an interlocutory 
appeal from said order. 


In the event that the Court grants the Motion for Recon- 
sideration, withdraws the said orders of March 10, 1961, 
but concludes on reconsideration that the Motion for 
Possession and the Motion to Strike should again be 
granted, defendants move that said order so concluding 
be certified pursuant to 28 U.S.C. 1292(b) to permit an 
interlocutory appeal from said order. 

Respectfully submitted, 
Grorce P. Lea 
George P. Lemm 
Suite 201 
806 Connecticut Ave., N. W. 
Washington 6, D. C. 
Hewry H. Guassre 
Henry H. Glassie 
HersHer Suanks 
Weaver and Glassie 
1225 19th Street, N. W. 
Washington 6, D. C. 


Attorneys for Defendants 
Dated: April 24, 1961 


16. Application for Stay Pending Disposition of “Motion 
to Dismiss, Etc.” 


(District Court Caption Omitted) 
Filed 4-24-61 
Defendants hereby move to stay this Court’s Order of 


Possession of March 10, 1961, until the disposition of a 
certain ‘‘Motion to Dismiss, Etc.,”’ filed this date. 
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The Court of Appeals stay of the Order of Possession 
will expire on April 28, 1961. Judge Sirica’s clerk advised 
counsel that oral argument on the defendants’s ‘‘Motion 
to Dismiss, Etc.,’’ cannot be scheduled prior to the expira- 
tion of this stay. Accordingly, the defendants request an 
extension of the stay until such time as the pending 
“Motion to Dismiss, Etc.,”’ is disposed of by this Court. 


Respectfully submitted, 


Grorce P. Les 

George P. Lemm 
Suite 201 
806 Connecticut Ave., N. W. 
Washington 6, D. C. 


Henry H. Guassie 
Henry H. Glassie 


HersHEeL SHANKS 
Weaver and Glassie 
1225 19th Street, N. W. 
Washington 6, D. C. 


Attorneys for Defendants 
Dated: April 24, 1961 


17. Application for Stay Pending Disposition of Appeal 
Interlocutory 


(District Court Caption Omitted) 
Filed 4-24-61 


Defendants hereby apply for an extension of the stay 
of this Court’s order granting the Government possession 
of the Matomic Building, 1717 H Street, Northwest, 
Washington, D. C., until such time as the Court of Appeals 
disposes of defendants’ interlocutory appeal. 

The Court of Appeals stay of the order granting the 
Government possession was to expire on April 28, 1961. 
Defendants have moved to dismiss, and also to reconsider 
the March 10 order, and, in the alternative, have moved 
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that appropriate steps be taken to permit an interlocutory 
appeal on the issues raised by these motions. In the event 
that the Court determines that the disposition of these 
motions should be to permit the defendants to take an 
interlocutory appeal, this stay is requested until the pro- 
ceedings in the Court of Appeals on the interlocutory 
appeal have been concluded. 


Respectfully submitted, 


Grorce P. Lemm 

George P. Lemm 
Suite 201 
806 Connecticut Ave., N. W. 
Washington 6, D. C. 


Hewry H. Guassie 
Henry H. Glassie 


HersHe, SHANKS 
Weaver and Glassie 
1225 19th Street, N. W. 
Washington 6, D. C. 
Attorneys for Defendants 


Dated: April 24, 1961 


18 Order Granting Stay Pending Disposition of “Motion 
to Dismiss, Etc.” 
(District Court Caption Omitted) 
Filed 4-27-61 

Upon consideration of defendants’ Application for Stay 
of the Order of Possession pending disposition of the 
defendants’ ‘‘Motion to Dismiss, Etc.,” 

Tr Is Onpznep by the Court this 27th day of April, 1961, 
that the effect of the order of this Court entered March 10, 
1961, granting the Government’s Motion for Possession 
is stayed until disposition by this Court of the defendants’ 
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‘¢Motion to Dismiss, Ete.,’? which was filed in this Court on 
April 24, 1961. 

/s/ Jous J. Smica 

Siriea, J. 


19. Order Granting Stay Pending Disposition of 
Interlocutory Appeal 


(District Court Caption Omitted) 
Filed 5-10-61 


Upon consideration of defendants’ motion for extension 
of the stay of this Cocrt’s order granting the Govern- 
ment possession of the Matomic Building, 1717 H Street, 
Northwest, Washington, D. C., and upon consideration 
of the plaintiff’s opposition thereto, and the Court being 
sufficiently advised in the premises, it is by the Court this 
10th day of May, 1961, 


Oxperep that the effect of this Court’s order granting 


the Government possession of the Matomic Building is 
stayed until the disposition by the Court of Appeals of the 
interlocutory appeal which has been certified pursuant to 
28 U.S.C. 1292(b) this day by this Court. 


/s/ Joms J. Sica 
Siriea, J. 
Sewn and objected to as noted on record. 


Awtuony C. Liorra 
Attorney, Dept. of Justice, for Plaintiff 
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Filed May 10, 1961 
20. Order Denying Defendants’ Motion to Dismiss 
(District Court Caption Omitted) 
Filed 5-10-61 


Upon consideration of defendants’ motion to dismiss the 
complaint in the above-entitled case and upon consideration 
of the plaintiff’s opposition thereto; and the Court being 
sufficiently advised in the premises, it is by the Court this 
10th day of May, 1961, 

Onperep that the said Motion to Dismiss is denied ; 


The Court farther finds that this order involves a con- 
trolling question of law as to which there is substantial 
ground for difference of opinion and an immediate appeal 
from this order may materially advance the ultimate 
termination of the litigation. 


/s/ Joux J. Srtca 
Sirica, J. 


Szen and objected to as noted on record. 


Awrnoxy C. Liorra 
Attorney, Dept. of Justice, for Plaintiff 


21. Order on Defendants’ Motion 

of March 10, 1961, Granting the 

Surrender of Possession and Motion to 

ants’ Answer 

(District Court Caption Omitted) 
Filed 5-10-61 
Upon consideration of the Defendants’ Motion to Recon- 

sider the Court’s orders of March 10, 1961, granting the 


Government’s Motion for Surrender of Possession of the 
premises and the Motion to Strike the Defendants’ Answer, 
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and upon consideration of the plaintiff’s opposition thereto, 
and the Court being sufficiently advised in the premises, it 
is by the Court this 10th day of May, 1961, 

Oxnezrep that the Defendants’ Motion to Reconsider the 
Court’s orders of March 10, 1961, granting the Govern- 
ment’s Motion for Surrender of Possession of the prem- 
ises and the Motion to Strike the Defendants’ Answer is 
granted; 

Ir Is Funraer Onpenep that the said orders of March 10, 
1961, are hereby withdrawn ; 


Ir Is Funraer Onverep that upon reconsideration of the 
said motions that the said motions are hereby granted; 


Ir Is Furruer Oxpenep that all defendants to this cause, 
who are in possession or control of parcel 1 herein, sur- 
render immediate possession thereof to the United States 
of America; 


Ir Is Furrnee Oxperep that defendants’ answer, as 
amended, with the exception of paragraph 1, is stricken. 


The Court farther finds that this order involves a con- 
trolling question of law as to which there is substantial 
ground for difference of opinion and an immediate appeal 
from this order may materially advance the ultimate ter- 
mination of the litigation. 

/s/ Jounx J. Sraica 


————_ 


B23 
22. Court of Appeals’ Order Allowing Appeal 
Filed 6-27-61 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA crmcuir 


September Term, 1960 
No. 16,357 
District Court Civil Action 1-61 
Jenzy Mattico and Matomic Ovzratixe Co., Applicants, 
v. 
Usrrep Srates or America, Respondent. 


Before: Edgerton, Bazelon and Bastian, Cirenit Judges, in 
Chambers. 


OxnvER 


Upon consideration of the application for leave to appeal 
from an interlocutory order of the District Court, of the 


opposition thereto and of applicants’ reply, it is 


Oxpeszp by the court that an appeal from the order 
of the District Court entered May 10, 1961, denying de- 
fendants’ motion to dismiss, is allowed. 


Per Curiam. 
Dated: Jun 27 1961 
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23. Amended Court of Appeals’ Order Allowing Appeal 
Filed 6-30-61 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
September Term, 1960 
No. 16,357 
Jerry Mairico and Maromic Orzratine Co., Applicants, 
v. 
Unrrep Srares or America, Respondent. 
Before: Edgerton, Bazelon and Bastian, Circuit Judges, in 
Chambers. 
OrpEr 
It is OxpERep by the court, sua sponte, that the second 


paragraph of the order entered herein June 27, 1961, is 
amended to read as follows: 


“<QgpgReD by the court that an appeal from the order 
of the District Court entered May 10, 1961, denying de- 
fendant’s motion to dismiss is allowed and that an 
appeal from the order of the District Court entered 
herein May 10, 1961 denying defendant’s motion for 
reconsideration of order of March 10, 1961, and grant- 
ing plaintiff’s motion for surrender of possession and 
motion to strike the defendant’s answer, is ellowed.”’ 


Per Curiam. 
Dated: Jun 30 1961 
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24. Notice of Appeal 
(District Court Caption Omitted) 
Filed 7-3-61 


Notice is hereby given this 3rd day of July, 1961, that 
Jerry Maiatico and the Matomic Operating Co. hereby 
appeal to the United States Court of Appeals for the Dis- 
trict of Columbia Circuit from the orders of this Court 
entered on May 10, 1961, denying the defendants’ Motion 
to Dismiss, and granting the Government’s Motion for 
Surrender of Possession and Motion to Strike the Defend- 
ants’ Answer. 


/3/ Gzorce P. Lew 
George P. Lemm 
Suite 201 
806 Connecticut Ave., N.W. 
Washington 6, D. C. 


/s/ Hexsy H. Guassie 


Henry H. Glassie 


/s/ HeesHen SHanks 
Hershel Shanks 
Weaver and Glassie 
1225 19th Street, N.W. 
Washington 6, D. C. 


‘Attorneys for Defendants 


25. Excerpts from Transcript of Proceedings, March 6, 1961 
(District Court Caption Omitted) 
Filed 3-21-61 


27 The Court: I will hear from Government counsel. 
Mr. Welch where do you contend the Government 
gets the money to be used in this case? By what authority? 
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Mr. Welch: The same place that the defendants admit 
on page 5 of their brief, from savings from the specific sums 
appropriated for specific projects. They admit that sav- 
ings can be used and it is pointed out who may use them 
and under what circumstances they may be used. And I 
think the important thing to point out, they keep referring 
to the 59 Act as something new. It is new from the stand- 
point of centralizing, streamlining and setting up pro- 
cedure requirements but all that I can say is that most of 
the requirements under the law have been in existence for 
some time, and particularly what we are concerned with 
today, that is the authority for the taking. The Govern- 
ment’s position is that there may be specific authority and 
there may be general authority. 

The Court: Well what do you say about 6 and 607 as 
quoted by them? 

Mr. Welch: Section 607 as he states, it is also nothing 
new. And we admit this particular building is not inside 
the boundaries as set forth in there. But there are two 
answers to that. The first is that all the legislative history 
that he has referred to there, if you will notice, refers to 
construction of properties. Now in this regard we are not 

constructing property. 

28 The Court: The property is already in existence? 

Mr. Welch: Yes, sir. One other thing. In the 
hearing bearing in mind that this has been in existence 
since 1926, so whether the 59 Act added anything would 
be immaterial insofar boundaries are concerned. For ex- 
ample: In 1960—I think the Government in its brief, re- 
ferred to ten buildings which the Government purchased, 
and one of the buildings the Government purchased was 
1724 F Street. That also is outside of this taking area. 
Now I am pointing out that this building was purchased, 
that it is an existing building that was purchased with 
savings from specific sums as appropriated. It is outside 
of the taking area. This is a requirement since 26. Now 
if there had been anything wrong with it, there again Con- 
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gress would have objected to it. But they didn’t so we 
feel that one, our interpretation is supported by Congress’ 
actions. 

It may help out that the Government concedes that if we 
were going to build a building within those boundaries, a 
specific authorization would be necessary. We are not 
building a building. I may call the Court’s attention to the 
legislative history referred to by the defendant in their 
brief, the one principally on page 5 and 7 and without ex- 
ception it all refers to construction. It confines that con- 
versation and: the subject of what they are talking about 
is specific sums for construction of specific projects which 
has nothing to do with what we are concerned with 

today. 
29 I would sorta sum up the proposition that the 
defendants are interpreting the law and they are 
expressing their theory. They are pinning that against an 
executive department’s interpretation of the law, and their 
interpretation presented to Congress and Congress made 
no objection, they had the opportunity, and they turned 


right around and enacted the same legislation. It is only 
natural that the executive department would feel the same 
interpretation would apply to the same identical language 
as passed by the Congress. 


——_ 
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26. Transcript of Proceedings, May 5, 1961 
Filed 7-10-61 


UNITED STATES DISTRICT COURT 
FOB THE DISTRICT OF COLUMBIA 


District Court No. 1-61 


Untrep Srares or AMERICA 
Vv. 


Oxe Parcet or Laxp rx Square 127 ox THe Distaicr or Co- 
LuMBIA, JERRY Matatico, Er aL, ayD OrHER UNKNOWN 
Owwens. 


Washington, D. C. 
Friday, May 5, 1961 


The above-entitled case came on for hearing on motion 
at 11 o’clock a.m., on Friday, May 5, 1961, in the United 


States District Court for the District of Columbia, in the 
Courthouse at Washington, D. C. 


BErFore: 


Honorastz Jonny J. Smica, Judge of the United States 
District Court for the District of Columbia. 


APPEARANCES ? 


Antuony Liorta, Esquire, 
On behalf of the United States; 


Hersnen SHanss, Esquire, 
Hewey Guasste, Esquire; and 
Gezorce Lmao, Esquire, 

On behalf of the defendant. 
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2 PROCEEDINGS 


The Deputy Clerk: This is the case of the United States 
of America against One Parcel of Land in Square 127 in 
the District of Columbia, Jerry Maiatico, et al. and other 
unknown owners. 

The Court: All right. The first motion we will hear will 
be the motion to dismiss, or in the event of denial of said 
motion, to certify said order of denial to permit an inter- 
locutory appeal pursuant to 28 U.S. Code 1292(b); and 
motion to reconsider this Court’s orders of March 10, 1961, 
granting the Government’s motion for surrender of posses- 
sion, and motion to strike defendants’ answer, and in the 
event the Court reaches the same conclusion on reconsid- 
eration, to enter new orders containing appropriate lan- 
guage pursuant to 28 U.S. Code 1292(b) to permit an inter- 
locutory appeal. 

Mr. Liotta: With the Court’s permission may I request 
the Court to file a short supplemental answer to the de- 
fendants? 

The Court: Yes, you may do so. 

Mr. Liotta: I have already served a copy this morning 
on counsel. 

The Court: All right, you may proceed. 

L have read and considered all the memoranda filed in con- 

nection with the motions we are going to hear today. 
Take your time and state what you want in order 
to make your argument. 

Mr. Shanks: Well, I think in that case, Your Honor, my 
remarks will be quite brief. As we understand it, Your 
Honor does not wish to have reargument on the merits, and 
on the merits we do urge that the complaint be dismissed, 
and that the Government’s motion for possession be denied. 

In the event that Your Honor does not conclude that the 
complaint should be dismissed and the Government’s mo- 
tion for possession should be denied, we urge that appro- 
priate steps be taken to permit the defendants to take an 
interlocutory appeal pursuant to 28 U.S.C. 1292(b). 
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Now, the major point that I would like to make this morn- 
ing and emphasize is that it is in the interest of all parties 
as well as the court’s to get the question of the Govern- 
ment’s authority to take decided as quickly as possible. 

I would like to discuss first this point from the Govern- 
ment’s point of view. If the Government is as anxious as 
they say they are to get possession of this property, which 
they say they need, the quickest way to do this is to get this 
question of the Government’s authority to take decided as 
quickly as possible, and the quickest way to do this is to 
have an interlocutory appeal so that the question can be 

decided once and for all. 
4 If the defendants are successful, as we believe we 
will be, that will be the end of the case. If we are 
not, then there is no question that the Government goes 
into immediate possession, and there is no question of 
stays, and that opens the ground for settlement on the 
question of just compensation. 

Under the Court of Appeals’s order, we believe it is clear 
that if we don’t have an interlocutory appeal, then the or- 
der of possession, granting the Government possession, 
should be stayed until the end of the proceedings in this 
court, and the end of the trial on just compensation; and 
at that point we will appeal from the final judgment rais- 
ing the question of the Government’s authority to take, 
and the Court of Appeals presumably will then issue a fur- 
ther stay, so that the Government won’t get possession 
until the conclusion of the proceedings in the Court of Ap- 
peals after final judgment. 

So if the Government has authority to take, as they 
argue, and they want possession of the building, the quick- 
est way for them to get possession of that building is to 
urge along with us that this Court certify the question to 
the Court of Appeals. 

The Court: Do you have a copy of the order that the 
Court of Appeals signed in this case? 

Mr. Shanks: Yes, I do Your Honor. 
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The Court: There is one in the file. If you had 

one, I thought I could use it. All right. 

Mr. Shanks: Well, that is the major point I would like 
to make on the motion to dismiss. The Government has 
raised questions of jurisdiction of this Court to certify the 
order at this time, and I believe that they in their supple- 
mental answer mentioned none of the clearly foreclosing 
cases in our mind, that is, primarily the Second Circuit 
deciding unanimously en banc in the Sperry Rand case that 
an amendment could be made to an order, and then the time 
for replying to the Court of Appeals for an interlocutory 
appeal ran from the time that the order certifying the case 
in the 1292(b) was amended. 

The Court: All right, Mr. Liotta. 

Mr. Liotta: If Your Honor please, I would first like to 
address myself to the motion to dismiss that was filed by 
the defendants. In Rule 71(a)(e), which is the rule which 
governs condemnation proceedings in the United States, 
the rule says, and I am quoting on pages 111 and 112: 
Defendants who file an answer in the answer should iden- 
tify the property in which he claims to have an interest, 
and state the nature and extent of the interest claimed, 
and state all the objections and defenses to the taking of 
the property. 

Now, the defendant waives all defenses and objec- 
6 tions not so presented. 

It continues on, in the last sentence: No other 
pleading or motion asserting any additional defense or 
objection to the taking shall be allowed. 

The Court: Is this the first time you are raising this 
point? 

Mr. Liotta: This is a subject of my supplemental answer, 
Your Honor. 

The Court: This is the first time you raise this point? 

Mr. Liotta: At this point, yes. 

The Court: This is the first time that has been brought 
to the Court’s attention about all the objections and de- 
fenses to the taking of the property must be asserted in 
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answer. The defendant’s motion to dismiss is not in ac- 
cordance with Rule 71(a)(e) of the Federal Rules of Civil 
Procedure. 

Mr. Liotta: Yes, sir. 

The Court: This is the first time this has been raised; 
is that right? 

Mr. Liotta: Yes, sir. 

The Court: All right. 

Mr. Liotta: And if I may say, Your Honor, I apologize 
for that. I have been engaged in another trial, and just 

haven’t had time to get to do certain things I wanted 
7 to do. 
The Court: All right. 

Mr. Liotta: So I respectfully submit that that precludes 
any motion to dismiss. 

The Court: Well, I disagree with you on that. 

Let us proceed to the next point. 

Mr. Liotta: Yes, sir. 

Now, in my answer, Your Honor, I set forth 1292(b), and 
as Your Honor knows, my position is that the Milbert vs. 
Bison case is controlling. The statute says— 

The Court: Wasn’t that mentioned by the Appellate 
Court, the District Court opinion? Wasn’t that considered 
by the Second Circuit? 

Mr. Liotta: Originally the Second Circuit in their— 

The Court: Why do you say this Court does not have 
jurisdiction to certify this case if the Court feels that this 
point under 1292(b), which reads as follows: 

When a District Judge in making in a civil action an 
order not otherwise appealable under this section, shall be 
of the opinion that such order involves a controlling ques- 
tion of law as to which there is a substantial ground for 
difference of opinion and that an immediate appeal from 
the order may materially advance the ultimate termination 

of the litigation, he shall so state in writing in such 
8 order. The Court of Appeals may thereupon—it 
doesn’t say it is mandatory; they may consider the 
matter, in other words—in its discretion, permit an appeal 
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to be taken from such order, if application is made to it 
within ten days after the entry of the order. 

Now, why do you say that this Court does not have juris- 
diction? 

Mr. Liotta: My position is, Your Honor, in connection 
with the cases I have submitted, and others, that the stat- 
ute must be strictly construed, that is the very purpose of 
the statute. 

I respectfully submit, sir, that the defendants in this case 
on these motions have presented no new facts or evidence 
or law to Your Honor. It is based on the same thing that 
was before Your Honor before. 

The Court: Now, when this matter was originally argued 
before this Court, I gave no reason for my decision be- 
cause I didn’t think a reason was necessary. 

Mr. Liotta: Yes, sir. 

The Court: Many courts, and this court in particular, 
makes rulings day in and day out without giving any 
reason. 

However, I told you in the presence of counsel on the 
other side in my chambers in unmistakable language and 

terms that at the time I made the ruling that I 
9 thought the points raised were frivolous. 
Do you remember that? 

Mr. Liotta: Yes, sir. 

The Court: However, since this matter has been heard 
by the Court of Appeals, and since this Court of Appeals 
has issued its order, and since this Court has had an op- 
portanity to give the matter further consideration, this 
Court now feels that the statute which is involved in this 
case, known as Title 40, Section 606, and I will read it into 
the record—Section 607: 

Buildings and sites within the District of Columbia; Ac- 
quisition of Property. (a) In carrying out his duties under 
this chapter, the Administrator shall acquire real property 
within the District of Columbia exclusively within (1) the 
area bounded by E Street, New York Avenue, and Penn- 
sylvania Avenue, Northwest, on the north; Delaware, 
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Southeast, on the east; Virginia and Maryland Avenue 
projected in a straight line to the Tidal Basin, southwest, 
on the south; and the Potomac River on the west, includ- 
ing properties within said area belonging to the District of 
Columbia, et cetera. 

Now, will you concede that the property that was con- 
demned by the Government, taken by the Government, is 
not within that area set forth in the statute? 

Mr. Liotta: Yes, sir. 
10 The Court: It is without that area? 
Mr. Liotta: That has been conceded. 

The Court: Do you have a case from our Court of 
Appeals interpreting this statute that I have just read 
to you? Has that been done? 

Mr. Liotta: That section of the Code? 

The Court: Yes. 

Mr. Liotta: No, sir. 

The Court: That particular section? 

Mr. Liotta: No, sir. 

The Court: Why do you say then in view of the order, 
the language of the Court of Appeals, which to me seems 
pretty clear what they mean, that there is no controlling 
question of law that should be decided by the Court of 
Appeals? 

Mr. Liotta: Well, Your Honor, I say I have no case 
as to that point, but I do cite again for Your Honor the 
fact that the 1724 F Street property was withoout the 
boundaries of that area that Your Honor has set forth, 
that has been described, and Congress was advised of it 
and approved that situation. 

So it was the intention of Congress that the GSA could 
do exactly what it did, and that particular building is out 
of the area. 

The Court: Well, suppose they didn’t consider 
11 _ this particular statute. Suppose that wasn’t brought 
to the attention of Congress. I don’t know. 

I don’t know, frankly, why the Government is so adamant 
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at this point when this language to me is so clear, that the 
Court of Appeals must have had this in mind. 

It said: ‘‘Considering’”’. If the Court of Appeals had 
stopped at the end of the third paragraph in this order, 
I would have no problem. But it says: Considering that 
the District Court’s order in question would have been 
appropriate for certification by the District Court. 

That means to me this, and if it doesn’t mean this to 
you, then I say: You go to the Court of Appeals, when 
I certify this matter, and you tell the Court of Appeals 
then what you understand that language to mean. 

I understand it to mean that probably it is suggesting 
to me to reconsider this matter and determine whether I 
think that there is a substantial question of law, and if 
so, to certify it to the Court of Appeals. Then they may 
pass upon it. 

Now, that is the fastest way to handle this case, in my 
opinion, to certify the question, in view of the fact that 
I feel now, as I did not feel when I denied the motion in 
the beginning, and I think the Court of Appeals probably 
is concerned about the statute. 

I am not concerned about the other part of it. 
12 The Court of Appeals may be concerned about it, that 
part having to do with the appropriation of money. 

The defendants have gotten the money. It came from 
somewhere. Now, let us not go up to the Court of Appeals 
and convince the Court of Appeals that it was improperly 
appropriated. 

This case can be gotten to the Court of Appeals, and 
I am sorry now I didn’t certify it, because you would have 
had your answer by now. 

I don’t have to take your interpretation of this last 
paragraph, Mr. Liotta. T can listen to it. If the Court 
gives its reasons to you, that is what I am here for, you 
go to the Court of Appeals, the Department of Justice, 
and object to my certification, and you state the real 
reasons in your objection, and I am sure the Court of 
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Appeals will consider it and give you a fast decision on 
the matter. 

If the Court of Appeals accepts the certification, then 
that is all. Then you have to wait for the decision. 

To me, the point is that simple. Otherwise, the other 
alternative may be, if you go to Judge McGarraghy today, 
and he tells you I will hear this case in two weeks or at 
the end of this month; and you can convince me the Govern- 
ment can be ready, and you can impanel a new jury, and 
they can inspect the building and do all the things you 
will have to do before the hearing will be held, I doubt 

that you can hear this case within the next month 
13 or six weeks or two months; and giving the other 
side an opportunity to get their appraisers. 

Now, why not get this point decided? I think it is bother- 
ing the Court of Appeals and it is bothering me. 

J will reiterate again for the record, and you can quote 
me when you get to the Court of Appeals, that when I 
originally heard this matter I thought both points were 
frivolous. Now, I have changed my mind. I now think 
that there may be something to this statute. 

However, I still think that the Government was entitled 
to prevail, which they have prevailed. J am not changing 
that. 

I am only concerned with whether I should certify this 
question, and you haven’t convinced me in your memo- 
randa yet that I havn’t got the power to do it. 

I will let you go ahead and argue it. 

I say this: It is a simple matter. If I certify this 
matter, within ten days you will have an opportunity to 
go to the Court of Appeals and object. You object and 
they will hear this matter on its merits, and they will 
decide quickly whether I have the power to do it or not. 

If I don’t, then the case goes to trial, as I understand 
it, on the merits. To me, it is that simple. 

J should think, frankly, that the Department of Justice 
would like to get an interpretation from the Court of 
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14 Appeals on this particular statute and find out where 
they stand. 

It may be true that they took another piece of property, 
but maybe the point wasn’t raised in that proceeding. 

So I will listen to anything new that you have to offer 
or to argue here. 

Mr. Liotta: Well, Your Honor, all I can do is to reiterate 
what I think our position is. I certainly don’t intend 
to impose my thoughts on Your Honor to that extent, 
and if I could save that passage with that thought by 
virtue of the briefs I have filed, I respectfully apologize. 

The Court: You see, let us read this last paragraph. 
It says: Considering that the District Court’s order in 
question would have been appropriate. 

Now, there would have been no reason for them to say 
that if they didn’t have in mind that I could have certified 
it, and then they could have heard the case on the merits. 

It says: Considering that the District Court’s order in 
question would have been appropriate for certification by 
the District Court, pursuant to 28 US. Code 1292(b), we 
would also consider it appropriate for the District Court 
to stay the effectiveness of its order of March 10, 1961, 

granting the Government immediate possession of 
15 the Matomic Building, and to take such action as 
will advance the cause below for hearing and disposi- 
tion as soon as possible. ; 

That means to me one of two things, either reconsider 
the question of certifying this case to us on this particular 
point of law, or try to give these people an immediate 
hearing, one or the other. 

Now, if you can make the arrangements, and I will 
give you until Monday, to find out from Judge McGarraghy 
that he will hear this case, say, starting the first of June, 
or a time when both sides can get ready, in view of the 
number of cases that I am sure he has pending on the 
docket now; and he can have a hearing before the end of 
June, I may consider giving you an immediate trial. 
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However, you will have to make the move and counsel 
will see if that can be done. I don’t know what Judge 
McGarraghy is going to say about it. 

Otherwise, I think the matter should be certified to 
get a fast answer from the Court of Appeals, and you will 
know where you stand. 

Mr. Liotta: Well, I might say along that line that if 
Your Honor, and I submit this respectfully, but it may be 
possible. The Government is ready and we have our wit- 
nesses and we can go to trial. 

The Court: Don’t you have to get a jury impaneled and 

inspect the building? 
16 Mr. Liotta: Yes, sir. 
The Court: How long will that take? 

Mr. Liotta: Well, that can all be done within a short 
period of time. 

The Court: What do you mean by a short period of 
time? 

Mr. Liotta: Well, I would say that we could get a jury 
in, give the Jury Commissioner ten days, get a panel 
ready, and we can pick the jury, and take them out to the 
property one day and start the trial the next day. 

The Court: Well, what about the parties? Don’t they 
have a right to get their appraisers? 

Mr. Liotta: Yes, sir. 

The Court: Don’t they have a right to prepare their 
case? 

Mr. Liotta: Yes, sir. 

The Court: Will this case take precedence over all the 
other condemnation cases that are on Judge McGarraghy’s 
assignment? If you find out he will give this precedence, 
I may just do that. 

You will have to make arrangements with Judge 
McGarraghy. I am not going to try this case. I am in 
criminal court, I am not in condemnation. 

Mr. Liotta: May I make this other thought, that perhaps 
if Judge McGarraghy cannot try this case, perhaps 
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17 ~—-we can go to the Chief Judge and ask him if a 
special judge can be assigned to hear this case. 

The Court: You do anything you want. I do not care 
about that. If you can hear this case by the end of this 
month, that may be one solution. I should think the 
Government would want to get this point settled. I don’t 
know why you are so adamant in your attitude. You just 
take the position that you don’t think there is anything 
to this point. 

I am sure the Court of Appeals has made some expres- 
sion. If they didn’t think that there was merit to either 
one of these points or maybe both of them, they would 
have never put that last paragraph in there for this Court 
to reconsider. 

Mr. Liotta: Well, Your Honor, I can add nothing except 
what I have already given you in my brief, except to this 
extent, and again I am not arguing with Your Honor. 

The Court: I understand. 

Mr. Liotta: My position is and my thought on the 
statute is respectfully, and in the same way with this order 
of the Appellate Court, it is different from what your Honor 
interprets it. Otherwise, I wouldn’t be here. 

The Court: I understand. 

Mr. Liotta: My interpretation of the statute is that it 

should be strictly construed, that there are ten days. 
18 I have a number of cases which show that this is 

something extraordinary, something out of the ordi- 
nary. And Congress was very much aware of the danger 
of granting any interlocutory appeals. 

The Court: Well, don’t you think it is out of the 
ordinary in the average case for a party, the defendants in 
this case, to go to the Court of Appeals and petition for a 
writ of certiorari or mandamus? That is not the usual 
thing, but it is the unusual thing. 

Do you think that just because the Court of Appeals 
has taken the time to hear this matter, heard arguments 
on both sides, as I understand the matter, and briefs filed, 
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and then when they send it back to this Court for me to 
review this matter again, do you think this Court should 
be deprived of the power and the right to certify a ques- 
tion which it now thinks may have some substance to it, 
in view of that time lapse that has taken place in the Court 
of Appeals? 

I don’t think that was the intent of Congress at all. 
In the average case, maybe, yes, but this is an exceptional 
situation, an unusual situation. That is my opinion. 

I am giving you an opportunity to go back and oppose 
this motion to certify, and you can state to the Court of 
Appeals, as I know you will, that I don’t have the 

power to do it. 
19 They will tell you in no time at all, I hope, whether 
I do or not. Then if you don’t like their decision, 
you can go to the Supreme Court. I think this is almost a 
direction to me to do one of the two things; either certify the 
case, or get an immediate trial. 

Now, I am willing to give you a day or so to go to 
Judge McGarraghy or go to Judge Pine, in the face of our 
calendar, and we are trying cases in this court every day 
where people are locked up, who can’t get bond or make 
bond, and I am not going to try a condemnation case. It 
is not going to be certified to me, I am sure. 

Now, I will hear you. If you want that time, Mr. 
Liotta, I think you are entitled to it. 

Mr. Liotta: Well, I certainly appreciate trying to do 
that. 

The Court: All right. 

Mr. Liotta: I might just cite for the record the Seven-Up 
Company vs. O-SO Grape Company, 179 F. Supp. 167. 

The Court: Is that on the right to certify after ten days 
expiration? 

Mr. Liotta: Yes, sir. It is the 7th District of Mlinois, 
November 18, 1959, Chief Judge Mercer. 

This case weighed, this case weighed all these cases, 
and they said a number of things, Your Honor, and 
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90 to this extent, in referring to Section 1292(b). It 
Says: 

It seems obvious that Congress feared the statute’s tend- 
ency to invite abuse because it interposed the concurrent 
action of two separate courts before an appeal will lie 
under the statute. It is not perceived how any hard and 
fast rules for application of the statutes can be devised 
by decision. In the final analysis, the only binding preced- 
ent is the statute itself and the recognition that the statute 
merely creates an exception to the general rule. 

And they cite the Bobolakis v. Compania Panamena 
Maritime San Gerasimo case, 168 F. Supp. 236, New York, 
and they say in that case: 

There is nothing in the language of the statute or its 
legislative history to support the view that Congress in- 
tended to establish something akin to a certiorari policy for 
the Courts of Appeals whereby important cases would 
receive special appellate treatment. 

Now, on page 171, Judge Mercer says: 

As one court has suggested a loose application of the 
statute could only stimulate the parties to more and greater 
sparring apart from the merits. 

And they cite Gottesman vs. General Motors Corpora- 
tion, Second Cirenit, 268 F. 2d 194. 

On page 172: A question of law as to which there is 

substantial ground for difference of opinion as that 
21 phrase is used in the statute must be construed as 

synonymous with a substantial likelihood that appel- 
lant’s position would prevail on appeal and they cite Berger 
vs. United States 170 F. Supp. 795. 

I respectfully submit that the cases which were cited by 
the defendant are not the controlling authority, the weight 
of authority. I think the weight of authority is along with 
the Bison case. 

The Court: There is a difference of opinion apparently 
among the various courts and circuits. 

However, I do say, from a practical standpoint, in view 
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of the fact of how I now feel, after reconsidering this 
matter: That I didn’t feel this way because if I had felt 
this way I would have ruled against you. 

I still think you are entitled to the premises, and I am 
still of that opinion. I still think that when the Govern- 
ment puts up their good money and people come in and 
take it down and get the use of the money and all that, 
that the Government is entitled to that property. But this 
is something that is an exceptional circumstance here. 

Here is the Court of Appeals, in my opinion, telling 
me in so many words: Well, you reconsider this matter. 
There is something bothering that Court of Appeals up 
there, and I am not about to get in a fight with the Court 

of Appeals. I have got my own problems here. 
22 I say that if you had gone up there, as I sug- 

gested when you were in my Office, as I think I 
told you, you tell the Department of Justice, or who- 
ever may be in charge of this case, that if they are in 
doubt as to what this language means in the order of April 
18, 1961, there was a very simple thing to do, they could 
have gone up there and asked for clarification of the order. 

Does that mean the lower court can do this or do that? 

That could have been easily done and you would have 
had an answer before this time. 

Now, I interpret that order one way and you have a 
right to interpret it another. I feel now, after considering 
that statute I just referred to, that that is what might 
be bothering the Court of Appeals. It is bothering me. 
I don’t say it is enough to reverse the case. I don’t know. 
I still think the Government might prevail, and I think 
that is the purpose of the statute. If there might be a 
difference of opinion, then I think the lower court should 
certify the question. To me, it is that simple. 

However, if you can get Judge Pine or Judge McGar- 
raghy to set this case within a few weeks, giving both sides 
time to prepare their case, and go to trial on it, I may 
consider that alternative. 
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Now, wait a minute. Give Mr. Liotta a chance to 
23 ~— finish. 

Mr. Liotta: Well, Your Honor, the only thing I 
can add to that is that I would like to see what that 
situation is. 

The Court: I will give you time to do that. 

Mr. Liotta: I think you said until Monday. 

The Court: You tell whoever you talk to, Judge McGar- 
raghy or Judge Pine, that in view of this order, and you 
may show the order and discuss it, that I am now of the 
view, which I was not when I first heard this matter, that 
unless an immediate hearing can be had, whereby both 
parties will be ready, that I feel that in view of this 
language, what I know about this case, that I ought to 
certify it to the Court of Appeals under 1292(b), and then 
if I am wrong in doing that you can go up there within 
the ten days and object to my certification, and get the 
Court of Appeals to rule. 

Tt seems to me if they accept the appeal, if they decide 
to review the matter, that they might consider there is 
some substance, some question, some substantial question 
involved. 

It would seem to me it would save the Government a 
lot of time and expense and money and all parties would 
get an early answer to the problem. That is what I think 

might be the solution. 
24 Tf you cannot get an immediate trial, a date 
suitable to both sides, where both sides will be ready, 
then there is one thing for me to do, and that is to certify 
the question and let you go to the Court of Appeals and 
object. I think it is that simple. 

Is there anything further you can think of? You under- 
stand how the Court feels? I feel strongly that the Govern- 
ment has a great deal of merit to its side. However, I 
can’t overlook the statute, and I think that is what is 
bothering the Court of Appeals. I am not concerned with 
the appropriations part. They got the money. They are 
using it. 
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Mr. Liotta: May I say this, Your Honor. In the event 
this matter is certified for interlocutory appeal, I respect- 
fully request and submit that the reason for the certifica- 
tion should be in the order. I know they have submitted 
an order. 

The Court: You have your record there. I have already 
said what I think. I think the question on the statute 
might be of some substance. That is the thing that I think 
might be in the Court of Appeals’ mind. 

Mr. Liotta: Yes, sir. Well, they submitted an order. 

The Court: Suppose you get together and prepare 

another order. It doesn’t make any difference to me. 
25 Get a joint order prepared. Unless you want to go 

and try and get this case set down for trial. I will 
give you two or three days. 

Mr. Liotta: Well, if Your Honor please, I am engaged 
in a trial right now, and if Your Honor will give me some 
time to see what I can do. 

The Court: You will have to go and talk to both the 
judges. 

Mr. Liotta: Yes, sir. 

The Court: I can’t try this case. I am not in a posi- 
tion to try it. We are short of criminal judges. I am 
not positive, but I am sure we are. We have to try these 
cases and get rid of as many as we can. 

I will give you time. How much time do you think you 
will need? 

Mr. Liotta: Well, I am engaged in a trial right now, 
Your Honor, which will not be over probably until Tuesday 
of next week, if then. 

The Court: Why don’t you go with one or two of the 
lawyers on the defense over here and present the problem, 
that I have one or two alternatives, either to certify the 
matter or have an immediate trial. 

Mr. Liotta: Well, I have to be back in court at 12 o’clock. 

The Court: Now, in connection with the motion 
96 to impound, I want you to consider this. I have 
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considered this too. It seems to me the Court of 
Appeals has already considered this matter. They have 
issued an order up there in which they denied the request 
to impound in the Court of Appeals. It says in effect, the 
order dated May 2, 1961: 

Upon consideration of the motion of respondent, the 
United States to impound mesne profits pending stay of 
order of possession and to secure bond against waste or 
injury, and of petitioner’s opposition, it is ordered by the 
Court that the aforesaid motion is denied. 

It seems to me the Court of Appeals has considered 
that. 

Mr. Liotta: Your Honor, that was a temporary situation 
up there. Here we have a situation, and the facts that 
they set forth in their answer to my motion, I certainly 
disagree with. 

No. 1, there was submitted to the—I beg Your Honor’s 
indulgence—there was submitted a contract for these 
maintenance costs they are talking about, and I have a 
statement from Henry W. Decker, Chief Property Equip- 
ment Section, Building Managements Division of the Gen- 
eral Services Administration, Region 3. 

There was a contract submitted to these people, and 
they have not returned it, and that contract was submitted 

back on January 12 or 13th, according to this affi- 
27 ~—s davit which I have before me. 
Now, what they are trying to say to us is: You 
owe us money; and we owe you money. 

Well, that puts the Government in a very bad position, 
Your Honor. In the first place, in the event they don’t 
sign that contract, as I understand it, then it will have to 
be on the basis of quantum meruit. 

In the second place, just because we owe them money, 
we know we will give them our money. We know that 
for a fact, and presumably they will give us ours. But 
one case has nothing to do with the other. We want to pay 
our obligations and we want to be protected. 
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The Court: Let me ask you this: What happened in 
the Court of Appeals? Didn’t they hear the argument on 
this motion to impound or consider it? 

Mr. Liotta: Mr. Shanks would know better than i 

Mr. Shanks: The defendants’ brief, Your Honor, was 
the same as it is in this Court, except that we have the 
oral introduction now saying that the Court of Appeals 
has considered it on its merits and decided it. 

The motion was set for oral argument at the same time 
as the mandamus. However, obviously, the major im- 
portance of the mandamus proceeding meant that it was 
not discussed. 

The Court: Now, let’s stay on this motion to 

28 impound. If it hadn’t been for that order I read 

into the record just now, there would be no doubt 

in my mind that the money should be impounded. The 
Government’s position I think is sound, solid. 

However, I think some provision has got to be made or 
should be made for the payment of help, expenses, and 
all that, as you go along. Until this is decided, I don’t know 
how you are going to work it out. I don’t know why the 
Government should not be protected. 

Mr. Shanks: I think that, if I may address myself for 
a few seconds to another matter, which may indirectly 
bear on this, because it bears on the time that this whole 
ball of wax is going to be wound up. 

I would like to consider for a moment the two alter- 
natives of certification or a quick trial. In the first place, 
we have not had our appraisals yet. We are very con- 
fident of our position, and we thought that we would get 
this settled. 

The Court: Well, I don’t think you had a right to assume 
any action that the Court might take, or the Court of 
Appeals, or I might take. I think you should have been 
busy getting your appraisals ready, your appraisal evi- 
dence ready and opinion evidence. I don’t think you had 
a right to assume you were going to prevail in the Court 
of Appeals or before this Court. 
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29 Mr. Shanks: Well, we didn’t assume it, but we 

certainly hesitated to spend the $15,000 or $20,000 it 
would cost, and from the Court’s point of view, there is 
going to be a long trial involved. 

I would like to make a suggestion that I think may 
speed up the whole process. 

The Court: All right. 

Mr. Shanks: We have ten days in which, if Your Honor 
certifies this order today, we have ten days in which to 
apply to the Court of Appeals for permission to appeal. 
I suggest that we be limited to seven days, and I further 
suggest that— 

The Court: How about five days? 

Mr. Shanks: We are agreeable to five days. 

The Court: What more would you know in seven days 
than in five days? 

Mr. Shanks: Absolutely right, Your Honor. 

The Court: And that will give the Government the other 
five days to object. 

Mr. Shanks: I further would like to suggest, and we 
will be quite willing to enter any kind of order which 
would speed up this process in the Court of Appeals be- 
cause everything that needs to be done in the Court of 
Appeals is purely a formal nature. Briefs have been 

written. It has been researched from here to the 
30 Supreme Court and back. The Supreme Court 
Library and back. 

So we are ready. It is all a matter of formality. We 
could get this decided by the Court of Appeals, these 
technicalities decided, formality aside, faster than we can 
get a jury. 

The Court: Well, that sounds reasonable to me. That 
argument makes sense to me. 

If they take five days to get their petition filed, and you 
take five days to answer, you will probably have an answer 
in two weeks in this case, ten days or two weeks, as to 
whether they will review the matter. 
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Mr. Shanks: The Court of Appeals is aware of the time, 
they decided the mandamus very quickly. There is no 
reason why they would not take care of the whole matter on 
an expedited basis. 

There has been some talk about our delay. Well, I would 
like to put the defendants on record here that we will do 
everything as expeditiously as possible. We will cooperate 
with the entry of any order limiting time, and brief 
schedules, to get this matter decided just as quickly as 
possible. 

The Court: Is that agreeable? 

Mr. Liotta: Well, I would like to be heard on it, sir. 

The Court: Yes. I am going to ask you if you 
31 agree to that. 

Mr. Liotta: First of all, the restriction on appeal 
is in the statute. It says ten days. 

The Court: It is within ten days. 

Mr. Liotta: Within ten days, yes. 

The Court: I think by agreement you can cut it down. 

Mr. Liotta: All right. Now, the only thing is this, that 
before I can be in a position to stipulate on anything along 
that line—I don’t handle the appeals when they leave this 
courtroom. 

The Court: I understand. 

Mr. Liotta: And I would like to, if Your Honor has 
now changed his mind about a quick trial— 

The Court: I haven’t changed my mind. I am trying 
to expedite this thing, one way or the other. 

Mr. Liotta: Well, as far as any time limits imposed on 
the Government, I would like to confer with the Appellate 
Section. 

The Court: Well, you can tell the Appellate Section 
how I feel. I think that the thing has got to be decided 
one way or the other. That I don’t agree with the Govern- 
ment that I don’t have the power to certify. 

However, if you can get Judge Pine or Judge McGar- 

raghy to hear this within a month or so or something 
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32 like that, that may be the answer, but I don’t know. 
My opinion is that certification would probably be 
the answer to get faster action. They are not going to 
agree with me, and I don’t care whether they do or not, 
frankly, because they are not running my courtroom. I do 
what I think is right. You can tell them that if you want. 
Mr. Liotta: Well, Your Honor, they would not dis- 
agree with that statement, I am sure. They respect cer- 
tainly your right. But I might say this, that I have the 
two alternatives, and I would certainly like to first ex- 
haust the possibility of the trial, and I will also convey 
the other thoughts to our Department for their considera- 
tion. 

The Court: All right. 

Mr. Liotta: Now, has Your Honor ruled on the motion 
to impound at this point? 

The Court: No, I think I will wait until I find out what 
we are going to do on the principal motion before I act 
on that. 

Mr. Shanks: As I understand it, the Government would 
like until next Tuesday to decide whether they can go to 
the other Judges of the District Court who are involved. 

The Court: I don’t think he said Tuesday. 

Mr. Shanks: Well, he said, as I understood him, he is in 
trial 

The Court: He doesn’t know how long it will take. 

33 Mr. Shanks: Well, I would say that that im- 

mediately is going to delay this thing right off the 

bat, and if I could be heard on the matter of appraisals for 

just a second, the fact is that it is a $10 million building, 

and the fact is we haven’t gone out and spent $15,000 or 

$20,000 for appraisals, and I am also advised that the 

proper kind of appraisal in this type of case is what is 

called an engineering take-off, and that this involves five 
or six weeks of work. 

Now, it is possible, Your Honor, but I say it is very 
unlikely that Judge Pine or Judge McGarraghy is going 
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to force us into a trial on a $10 million building when we 
haven’t done this work and need to. 

The Court: Well, I suggest that both of you, a repre- 
sentative from the Government and a representative from 
your side, go to the judge together and tell him about the 
matter. There is no use in the Government going by itself 
because the Judge may want to ask the other side some 
questions. You can show this order here and tell them 
what I said about that. It may not do any good. 

Mr. Shanks: Well, is there any time limit? We would 
like to move as quickly as possible. 

The Court: Well. Mr. Liotta, he is working in Judge 
McGarraghy’s Court. 

Mr. Liotta: I am in trial right now. 

The Court: Suppose you try to get an appoint- 
34 ment with Judge McGarraghy and see if counsel on 
both sides cannot see him. 

Mr. Liotta: Yes, and I might say this, Your Honor, 
that as far as Judge McGarraghy’s calendar, it might be 
full, and he probably has that situation, but Judge Pine 
could, if he saw fit, could assign someone to this. 

The Court: Well, I doubt that he will do it with the 
condition of our calendar with other cases. We have other 
cases that probably don’t involve as much money, but in 
my opinion, they are just as important as this case. We 
have people in jail waiting to be tried for murder, and I 
don’t think any great harm is going to be done if there is a 
little bit of delay in this case. That is my feeling. How- 
ever, he is the Chief Judge, and he can do what he wants 
about it. 

Mr. Shanks: Well, I would like to make one final state- 
ment for the record, that the defendants are ready to pro- 
ceed with an interlocutory appeal immediately, and that 
any delay from this point on we cannot be held responsible 
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You will have to go to see one of the Judges together and 

find ont. You will have to try to make an appoint- 
ment. 

35 Mr. Liotta: I don’t mean to prolong this, but the 
only thing I am trying to say is that I am in a trial, 

and I don’t think you can put any time limit on it as far 

as Tuesday. I think the trial will be over by Tuesday. 

The Court: Can’t you talk about it at a recess and say 
that this is a matter of considerable importance, that you 
would like to come in, and maybe you can go in right after 
court some day, maybe Monday afternoon or Tuesday, 
and discuss it then. 

Mr. Liotta: I don’t know when Chief Judge Pine will 
see us. 

The Court: Tell him that I am strongly of the opinion 
that the matter ought to be certified unless he can give you 
an early trial date or the Chief Judge can. 

If they cannot do it, then I am about ready to certify it. 

Mr. Liotta: Yes, sir. 

The Court: All right. 


(Thereupon the instant hearing was concluded.) 
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2 PROCEEDINGS 


The Court: All right, Mr. Shanks. 

Mr. Shanks: If it please the Court, I have a preliminary 
matter in the case of the United States against One Parcel 
of Land, District Court Docket No. 1-61. 

Your Honor will recall that at the oral hearing last Fri- 
day that the Court gave the Government the opportunity 
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to see Judge McGarraghy or Judge Pine to see whether it 
was possible to set this case for a trial before the end of 
this term. 

The day before yesterday we met with Judge McGar- 
raghy, who indicated that it was impossible for him to try 
it, and I guess it is obiter, he also indicated that he thought 
the case should be certified. 

Yesterday we saw Judge Pine, who also said it was im- 
possible to fix a special trial, and to assign a special judge 
to the case, and therefore we are back here this morning 
to request that Your Honor certify the case for an inter- 
locutory appeal, and we have submitted orders. 

The Court: All right. Mr. Liotta. 

Mr. Liotta: For the purpose of the record, Your Honor, 
T would like to say that all effort was made, as far as Tam 
concerned, to try to get J udge McGarraghy to try this case, 
and Judge Pine. As Mr. Shanks has stated, neither one 

could avail for trial. 
3 Judge Pine said that he could not get another 
judge to hear it before the end of this term, and 
Judge McGarraghy said he could not. Therefore we are 
in the same position that we were last Friday. 

I might say, Your Honor, that the orders that were sub- 
mitted, and I have been before Judge McGarraghy, as you 
know, on trial, and I just finished up yesterday, and I am 
not satisfied with the orders that have been submitted to 
the extent that—to one extent, that there are two orders, 
one denying the motion to dismiss, and the other granting 
the motion for reco: ideration, and I think, as I interpret 
their motion, that as I interpret their motion, it was either, 
jt was or it is in the alternative, and whether they meant 
it that way or not, that is the way it is, and if Your Honor 
is going to certify this matter for interlocutory appeal, it 
seems to me that it would be one order with one certifica- 
tion. I may be wrong or I may be right. 

The Court: Why don’t you gentlemen sit down and get 
together on the form of the order? I have a case on trial, 
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and I cannot take the time now to go through these orders, 
if it is going to be some dispute about the form of the order. 

Mr. Liotta: Well, I don’t know whether that is Your 

Honor’s interpretation of these two motions or not. 
4 The Court: Well, I am going to certify the ques- 
tion for an interlocutory appeal. That is decided. 

Now, the question of the form of the order is another 

thing. 
Mr. Shanks: Your Honor, we have no objection to their 
being in one order, but the Government is—I don’t under- 
stand the Government’s position. Apparently they say 
that there should only be one order certifying. 

What we would ask for is that the order denying our 
motion to dismiss be certified, and also that the order grant- 
ing our motion for reconsideration, and upon reconsidera- 
tion again granting the Government’s motion for posses- 
sion also be certified. 

The Government has indicated that they are going to 
interpose technical objection to the certification in the 
Court of Appeals, and we have tried to cover those things 
so that, as we understand it, the purpose is to get this issue 
before the Court of Appeals and to get it decided, and in 
the face of the technical objections that they indicated that 
they are going to interpose, we have drawn up the order 
so that there will be no question. 

The Court: I want an opportunity to go over these or- 
ders. I can’t do this morning in the limited time I have. 
I will consider them some time during the day. 

All right. Do you want to indicate on here that you ob- 

ject to them, Mr. Liotta? 
5 Mr. Liotta: Yes, sir. 
The Court: Suppose you write your objection on 
there, and I will consider them some time today. 

Mr. Liotta: I might just say along that line, Your Honor, 
and I don’t mean to carry this too much further, is that it 
is also my consideration or my thought that the orders 
ought to contain the phrase or section in which Your Honor 
feels that there is a question. 
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The Court: About the statute. 

Mr. Liotta: You have that, the statute in these orders, 
but the exact question which is involved in which there is 
a difference of opinion. That is my thought. 

The Court: I indicated before I thought the construction 
of that statute, the meaning of that statute. I still think 
the other point is frivolous. But the Court of Appeals 
might disagree with me. 

Mr. Liotta: My only point is that I thought it should be 
in the order. 

Now, I might say this, that, of course, for the record, 
I object to the entering of any of these orders, but that is 
beside the point. 

The Court: All right. 

Mr. Liotta: There is also pending my order, my motion 
to impound these rents, and I have an order here which 

perhaps Your Honor may want to take. 
6 The Court: I will look it over, but it seems to me 
that the Court of Appeals has already passed on 
that. Haven’t they passed on the motion to impound? 

Mr. Liotta: I think the circumstances are a little differ- 
ent, Your Honor, in that that was perhaps a relatively 
short period of time involved, and this may drag on for 
months and months. Counsel may say it is going to be next 
week, but this may go on for a long time. 

The Court: It may not be heard until October, either. 

Mr. Liotta: Yes, sir; absolutely. 

The Court: The appeal may not be heard until October. 

Mr. Liotta: That is the way I feel about it. 

Now, as far as the stay pending for possession, I pre- 
sume that the stay ought to, and just for the technical por- 
tion of this thing, they admit and there is no question about 
it that we have possession of everything, except 3 sub- 
basements, and I think the stay ought to point that out, 
just to point the record up. It never has, and everybody 
has admitted it both in the pleading and everywhere else. 

The Court: That can be in the stay. That can be pointed 
out. 
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Mr. Liotta: May I submit my order to Your Honor 
7 as to the impounding of the rent? 

The Court: Now, in your order you ought to in- 
clude some statement to the effect, of course, that expenses 
for help and so forth have got to be paid out of the rent. 
I don’t know whether I am going to sign it or not. Lhavea’t 
made up my mind, but you can’t impound everything and 
then deprive the owner of the right to continue the busi- 
ness. Who is going pay the help or the expenses that are 
involved in connection with this? 

Mr. Liotta: All we are talking about, Your Honor, is 
this, if I may be heard five minutes more. They stated, 
I believe, in the Court of Appeals that this thing was worth 
$100,000 worth of profit to them. I am not sure but that 
is what I think they said. 

This calls for a payment of $8350 a month, which is what 
they set in their pleading as what this profit would amount 
to. We don’t admit, except for the purposes of this thing, 
that the value of use and occupation are profits of that 
amount. But that is what they say. 

Now, here is the way we feel about it: During the other 
hearing, they said, Well, the defendants said, The Govern- 
ment has not paid us, and I had profit at that time and 
affidavit to the extent that we are ready to pay them for 
operational services to the building, and they have not re- 

turned the contract. 
8 The Court: In other words, you are ready to pay- 

Mr. Liotta: For the services they render. 

The Court: For the services they render in the building. 

Mr. Liotta: That is right. Otherwise, it makes it very 
difficult for us, Your Honor, because then we would have to 
go on the basis of other than a contract, and GSA has sub- 
mitted a contract to Mr.—whatever his name was—Mr. 
Maiatico’s assistant, and it was never returned. 

They are ready to pay on that 21 thousand some odd they 
are talking about. 

The Court: Wasn’t that explained to the Court of Ap- 
peals, that part of it, during the argument? 
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Mr. Liotta: Well, I don’t know whether that came up at 
that time, Your Honor, but they raised this. 

The Court: Why did the Court of Appeals deny the mo- 
tion to impound? That is what I am trying to find out. 
On what grounds? Did they state? 

Mr. Liotta: I don’t think they did. The order I saw just 
said they denied the motion, period. That is all they said. 

The Court: It seems to me in view of the fact that the 
Court of Appeals has already acted on this motion, why 
don’t you ask them now to reopen that matter, and let them 

act on the motion to impound? 
9 Why not just say to the Court of Appeals or take 
the position, you have acted on this once, but there 
are new circumstances, and the lower court thinks the 
Court of Appeals might reconsider their action. I don’t 
want to go over the head of the Court of Appeals or beyond 
their decision. 

Mr. Liotta: Well, of course, Your Honor, in that case it 
was their stay in which they were acting. This is the one 
instance where it is your stay in which you can or cannot 
act, according to your judgment, and I submit that on the 
basis of the fact that you are granting a stay, that it would 
follow that if you felt the Government was right in its posi- 
tion and is wanting and should have some protection. 

Your Honor, they have got $9,900,000. 

The Court: I appreciate that. I know that. I think the 
Government should have some protection. I have already 
indicated that, I think. If I have got the authority and the 
power to impound pursuant to the request of the Govern- 
ment, I think I should do that, and then maybe the Court 
of Appeals may say, You didn’t have the right to do it, 
and we will reconsider it. 

Mr. Liotta: The only objection they raise in their answer 
to my motion is that we owe them money, and they owe us 

money, and therefore nobody is hurt. I don’t think 
10 _—‘ that is the answer to it. 
The Court: Let me find out from Mr. Shanks what 
he means by that. 
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Mr. Shanks: I would like to answer the question on the 
accounting, but I would like to get back to the orders for 
a moment, if I may. Our position on the Government’s 
motion to impound the profits is simply this: What they 
want is $8,000, so-called, of our profits from the parking 
garage, in relation to the total amount. 

The Court: That is after all expenses are deducted, I 
imagine, $8,000. 

Mr. Shanks: That is our profit after all expenses. That 
is the profit to both parties. One party, $5800 of that a 
month, is a lease, rent, so that one of the parties would be 
sheer rent, and that rent would be a deduction on the ex- 
penses from the other party. 

The question on this motion to impound is whether or 
not we are going to be good for it in case ultimately we 
are held liable for this $8,000 a month. 

Now, if the Government really had to worry about get- 
ting that $8,000 in the eventuality that there is a judgment 
against us for it, then I think that they would be entitled 
to protection. 

Now, this was the basis of the argument in the Court of 

Appeals, and the Court of Appeals denied it. 
11 Now, presuming these orders are going to be cer- 
tified, we are going to be right back in the Court of 
Appeals in a couple of days, and it would seem to me to be 
appropriate to let that court where the case is going to be 
to consider this question, a return to the merits. 

The reason why we think the Government doesn’t need 
the protection is that in the event that it is ultimately held 
that we owe them this $8,000 a month, by the same token, 
the obverse of that ruling must be that they owe us $21,000 
a month. 

Now, the Government says they are willing to pay us, 
but they haven’t paid us. They have submitted a contract 
to us which we haven’t signed. It is a contract, I think, 
that calls for $21,600 a month, which we haven’t signed be- 
cause there is language in there which suggests that the 
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Government is the owner of this property which, of course, 
we don’t admit. They could pay us the $21,000 without a 
contract, if they are going to owe us quantum meruit, if 
there is no contract, but they haven’t paid us, and they owe 
us a good deal more than we owe them. 

Second, we also rent to the Government another building 
at 806 Connecticut Avenue, I believe, and the rent of that 
is $400,000 a year, so they have got something that they 
can always hold back the $8,000 to get it. It is only an 

interim protection that they are asking. 
12 The Court: Mr. Liotta, this is the way I feel about 

it: This whole matter is going to be represented or 
presented to the Court of Appeals. They have already de- 
cided the question of impounding. Now, I think you can go 
back to the Court of Appeals and say, There are new cir- 
cumstances and new facts that we want you to reconsider, 
and I am sure the Court of Appeals will do it. 

In view of the fact that they have passed upon this, I am 
not going beyond that. So I am going to not pass on the 
motion to impound, deny the motion to impound here, with 
leave, of course, for you to apply to the Court of Appeals 
to reconsider their decision there, if they wish to do so. 
All right. 

You get together on the orders and I will sign them. 

Mr. Shanks: I would like to ask 30 seconds more to make 
a statement with respect to these orders. These orders 
have been drawn with great care and we have tried to use 
the statutory language, and that is what we have done here 
at the end, we have just copied the statute with respect to 
the order. 

The Court: Have you inserted in the order with refer- 
ence to the certification for the interlocutory appeal the 
point that the Court considers to have some merit, or might 

have some merit, at least, the statute involved in the 

13 case? 
Mr. Shanks: The ianguage which I have put in 
here, which I would like to read, is this, and this is the 
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statutory language from 1292(b): The Court farther finds 
that this order—this is the order we are appealing from, 
not a decision or an opinion—the Court farther finds that 
this order involves a controlling question of law as to which 
there is a substantial ground for difference of opinion, and 
an immediate appeal from this order may materially ad- 
vance the ultimate termination of the litigation. 

The Court: You haven’t set forth— 

Mr. Shanks: I haven’t set forth the specific language. 

The Court: Well, that is what Mr. Liotta has in mind, 
that I should tell the Court of Appeals the question that 
the Court feels might have some merit to it. 

Mr. Shanks: Our position, Your Honor, is that this is an 
appeal from an order, and once the order goes up that the 
Court of Appeals has jurisdiction over the correctness of 
that order, and the reasons why the order is wrong or right 
are all up before the Court of Appeals. 

Now, when we were up there the last time on the same 
questions they expressed a great interest in both of these 
questions. 

The Court: I think you ought to revise your order 
14 and put in language as to how this Court feels. I 
think they might want to know this Court’s reasons. 

Mr. Shanks: Your Honor, we have obtained a transcript 
of the hearing on Friday, which we will file with the Court 
of Appeals, and that sets forth all Your Honor’s feelings 
about the matter, and I think it does it quite clearly and 
concisely, and that is why in the order we just like to make 
clear what we are doing is to try to give the Court of 
Appeals jurisdiction of this order, and when they get juris- 
diction of the order, then the question is whether it is right 
or not, and that brings up for whatever reasons it is right 
or wrong. 

The Court: All right, I will consider the order. 

Mr. Liotta: Shall I write my objection on it? 

The Court: You write your objection on it. 

Mr. Liotta: I will do that. 


a 
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The Court: Will you leave them in my chambers with 
my secretary, and you can take your time and do it there, 
and when I get a chance, maybe during the recess, I may 
get a chance to look them over. 


(Thereupon the instant hearing was concluded.) 


IN THE 


United States Court of Appeals 


For Tae District oF Couunizaislinstates Court of Appeals 
| For the 
District of Columbia Circuit 


No. 16, 387 NOV 221961 
ees by, Sedat” 


Jerry Matatico, ET AL, panes 
me 
Unxrrep States, Appellee 


On Appeal From the United States District Court for the 
District of Columbia 


Georce P. Lemm 
Suite 201 
806 Connecticut Avenue, N. W. 
Washington 6, D. C. 


: ‘Puxss or Bynow S. Anancz, Wasmmncron. D.C. 


QUESTIONS PRESENTED 


1. Whether the Government is not authorized to acquire 
the subject property in this eminent domain proceeding 
because the property is not within the so-called ‘taking 
area,’? which is the geographical area ‘“Cexclusively with- 
in’? which the Government is authorized to acquire real 
estate in the District of Columbia (Section 8 of the Public 
Buildings Act of 1959, 40 U.S.C.A. § 607.) 


2. Whether the Government is not authorized to acquire 


the subject property because the Government has not ob- 
tained approval to acquire the building from the Commit- 
tees on Public Works of the Senate and House of Repre- 
sentatives, as it is required to do by the Independent 
Offices Appropriation Act, 1961, and the Public Buildings 
Act of 1959, 40 U.S.C.A. § 606(a). 


Questions Presented 

Jurisdictional Statement 

Statement of the Case 
A. Initial proceedings in the District Court 
B. The mandamus proceeding in this Court 


C. Subsequent District Court proceedings 
Statutes Involved 
Statement of Points 
Summary of Argument 


Argument: The Government has no authority to ac- 
quire the Matomic Building 


I. The Government is not authorized to acquire the 
subject property because it lies outside the so- 
called ‘‘taking area”’ 


II. The Government is not authorized to acquire the 
subject property because it has not obtained the 
approval of the congressional committees on 
Public Works as it is required to do by the Pub- 
lic Buildings Act of 1959 in order to make final 
the specifically provisional appropriation in the 
Independent Offices Appropriation Act, 1961 .. 


1. The Independent Offices Appropriation Act, 


2. The Public Buildings Act of 1959 


3. Further examination of this legislation and 
its history establishes that the Public Build- 
ings Act is fally applicable to appropriations 
made by the Independent Offices Appropria- 
tion Act, 1961 


Conclusion 
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IN THE 
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No. 16,357 


Jerry Matatico, et au, Appellants 
v. 
Uxrrep States, Appellee 


———— 


On Appeal From the United States District Court for the 
District of Columbia 


—_—_ 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from two interlocutory orders, both 
entered on May 10, 1961, the first of which denies the 
appellants’ Motion to Dismiss and the second of which 
grants the Government’s Motion for Surrender of Posses- 
sion of the premises involved in this condemnation pro- 
ceeding (J-A. 32-33). Each of the interlocutory orders 
contains, pursuant to 28 U.S.C. § 1292(b), a finding that 
the order involves a controlling question of law as to which 
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there is substantial ground for difference of opinion and 
an immediate appeal from the order may materially ad- 
vance the ultimate termination of the litigation (J.A. 32-33). 


Application for permission to appeal from these inter- 
locutory orders was filed in the Court of Appeals on May 
17, 1961. This Court, on June 27, 1961, granted permis- 
sion to appeal from the interlocutory order denying appel- 
lants’ Motion to Dismiss (J.A. 34). This order was 
amended sua sponte on June 30, 1961, so as to grant per- 
mission to appeal both from the interlocutory order deny- 
ing appellants’ Motion to Dismiss and from the interlocu- 
tory order granting the Government’s Motion for Sur- 
render of Possession (J-A. 35). The Notice of Appeal was 
filed on July 3, 1961 (J-A. 36). The jurisdiction of this 
Court is invoked under 28 U.S.C. § 1292(b). 


STATEMENT OF THE CASE 
A. Initial Proceedings in the District Court 


The Government instituted this proceeding in eminent 
domain on January 4, 1961, to take title to the premises of 
1717 H Street, N. W., Washington, D. C., a large eleven- 
story, modern office building, known as the Matomic Build- 
ing (J-A. 7-9). On the same date, the Government filed a 
Declaration of Taking (J.A. 12-13), depositing $9,900,000.00 
in the Registry of the Court as estimated just compensa- 
tion (J.A. 14). The Government also filed a Motion for 
Surrender of Possession predicated on the Declaration of 
Taking and the deposit of estimated just compensation’ 
(J.-A. 15). 


1If the Government had had authority to coquire the Matomic Building, 
it would have been authorized to obtain title by condemnation, pursuant to 
the provisions 40 U.S.C. § 257 and D. C. Code § 16-619; and the filing of the 
Declaration of Taking, together with the deposit of estimated just compen- 
sation, would have given the Government immediate title, pursuant to D. C. 
Code § 16-628. 

Under D. C. Code § 16-628, the deposit of estimated just compensation may 


Appellants opposed the Government’s Motion for Sur- 
render of Possession on the ground, inter alia, that the 
Government was not authorized to acquire the subject 
property. The acquisition, it was argued, was unauthorized, 


(1) because the property was not within the so-called 
“taking area’? which is the area within the District of 
Columbia ‘‘exclusively within’? which the Administrator 
“shall acquire real property’? (Section 8 of the Public 
Buildings Act of 1959, 40 U.S.C.A. § 607) ; and also 


(2) because the GSA Administrator failed to obtain the 
approval of the Committees on Public Works of the Senate 
and House of Representatives as he was required to do 
by Section 7(a) of the Public Buildings Act of 1959 (40 
U.S.C.A. § 606(a)) in order to make final the provisional 
appropriation in the Independent Offices Appropriation 
Act, 1961, 74 Stat. 425. 


The defendants also filed an Amended Answer (J.A. 
19-22) in which they urged the same contentions as were 
made in their opposition to the Government’s Motion for 
Possession, already set forth. The Government had al- 
ready filed a Motion to Strike the Answer (J.A. 18-19), 
which motion was understood by all parties to apply to the 
Amended Answer as well. 


The same issues were, of course, involved in both the 
Government’s Motion for Surrender of Possession and the 
Government’s Motion to Strike the Answer as amended. 
After argument on the motions, the District Court granted 
both of the Government’s motions, thus giving the Govern- 


a S 
be withdrawn by defendants without prejudice, and, as a practical matter, 
they were of course required to withdraw this large sum of money, rather 
than permit it to remain in the registry of the Court for such an extended 
period of time. 

By an order to which the Government consented, the deposit of estimated 
just compensation was withdrawn by appellants and their mortgagee on 
January 17, 1961 (J-A. 16-17). This consent order specifically provided that 
defendants ‘‘reserve the right to contest the condemnation as illegal and un- 
authorized by law’’ (J-A. 17). 
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ment possession of the premises and striking the answer 
as amended (J.A. 11-12). 


Before formal entry of these orders, appellants re- 
quested the District Court to certify these orders for an 
interlocutory appeal, pursuant to 28 U.S.C. § 1292(b) (J.A. 
22-23). This request was denied* (J.A. 22-23). 


B. The Mandamus Proceeding in This Court 


Appellants then filed a petition for a writ of mandamus 
in this Court to compel the District Court to vacate its 
order granting the Government possession of the prem- 
ises. It was there argued (1) that the District Court was 
without power to enter the order granting the Government 
possession, a contention based on the same reasons urged 
on this appeal, and (2) that appellant’s direct appellate 
remedy after final judgment was inadequate* The con- 
tion that postponed review would be inadequate was based 
primarily on the following consideration: The District 
Court’s interlocutory order would require appellants to 
close down a public parking garage in the basement of the 
building from which they were realizing an income of 
$100,000.00 a year.* Even if they were able to reverse 
this order after final judgment, they would not be compen- 
sated for the lost income from the public parking garage 
suffered in the interim.‘ 


2 Thereafter, the District Court also denied appellants request for a stay 
of theso interlocutory orders which was sought to permit appellants time to 
petition this Court for a writ of mandamus. 

This Court subsequently granted a one-week stay of the Distriet Court’s 
order requiring appellants to surrender possession of the premises to permit 
appellants time to file their petition for a writ of mandamus, said stay to 
continue, if such petition be filed, until the disposition of the petition by this 
Court (J.-A. 25-26). 

38See Brief for Petitioner in No. 16,275. 


4 All of the eleven floors of the building above ground were already occu- 
pied by the Government pursuant to a five-year lease commencing August 
2, 1960. 


6 For other reasons as to why postponed review was, in appellants’ opinion, 
inadequate, see Brief for Petitioners in No. 16,275, pp. 24-30. 
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Although this Court denied the petition for mandamus, 
it suggested that the lower court stay the effectiveness of 
its order granting the Government immediate possession 
of the premises (J.A. 26-27). In this way, the Court 
undercut appellants primary basis for their claim that 
postponed review would be inadequate: If the District 
Court stayed the effectiveness of its order of possession, 
appellants would not be required to close down their public 
parking garage. 


On the merits of appellants’ claim, the Court stated that 
the District Court’s order ‘‘would have been appropriate 
for certification by the District Court, pursuant to 28 
U.S.C. §1292(b)’? (J.A. 27). The entire order on man- 
damus reads as follows: 


This case came on for consideration on petitioners’ 
petition for a writ of mandamus and the petition was 
argued by counsel. 


Upon consideration whereof it is OxpzRep by the 


Court that the petition is denied; it is 


Fourrser Orperep by the court that the stay of the 
District Court’s order granting immediate possession, 
ordered by this Court on March 16, 1961, is extended 
for ten days from the date of this order to enable the 
parties to take such action as they deem appropriate 
in light of this order. 


Considering that the District Court’s order in ques- 
tion would have been appropriate for certification by 
the District Court, pursuant to 28 U.S.C. §1292(b), 
we would also consider it appropriate for the District 
Court to stay the effectiveness of its order of March 
10, 1961, granting the Government immediate posses- 
sion of the Matomic Building, and to take such action 
2s will advance the cause below for hearing and dis- 
position as soon as possible (J.A. 26-27). 
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C. Subsequent District Court Proceedings 

Following this order, appellants filed in the District 
Court a Motion to Dismiss, which was grounded on the 
same two contentions previously urged in their opposition 
to the Government’s Motion for Possession and the Gov- 
ernment’s Motion to Strike Defendant’s Answer, namely, 
the Government had no authority to acquire the subject 
property because 


(1) it was outside the ‘‘taking area’’ described in 40 
U.S.C.A. § 607, and 


(2) the Government had failed to obtain the approval 
of the Congressional Committees on Public Works, which 
was necessary to authorize it to expend the funds out of 
which the building was to be paid (J.A. 27-28). 


In addition, appellants moved to reconsider the District 
Court’s earlier interlocutory orders, and, on reconsidera- 
tion, to deny the Government’s motions (J.A. 27-28). 


As to both the Motion to Dismiss and the Motion to Re- 
consider, the appellants requested the District Court, in 
the alternative, to certify for an interlocutory appeal, pur- 
suant to 28 U.S.C. § 1292(b), the orders denying the Motion 
to Dismiss and the reinstated order (on reconsideration) 
granting the Government’s earlier Motions for Possession 
and to Strike the Answer (J.A. 27). 


The District Court followed this alternative suggestion: 
(1) it denied the Motion to Dismiss but certified the order 
for an interlocutory appeal pursuant to 28 U.S.C. § 1292 
(b), and (2) in a separate order, it granted appellants’ 
Motion for Reconsideration; on reconsideration, it again 
ruled in favor of the Government, granting its Motion for 
Possession and Motion to Strike the Answer; but this 
time it certified the order for an interlocutory appeal 
(J.A. 32-33). At the hearing on these motions, the Dis- 
trict Court indicated on two occasions that the statute on 
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which appellants rely was troubling the Court; or, to use 
the Court’s own words, “‘It is bothering me”’ (J.A. 47, 53). 
The District Court also stated: 


J will reiterate again for the record, and you can quote 
me when you get to the Court of Appeals, that when I 
originally heard this matter I thought both points 
were frivolous. Now, I have changed my mind. I 
now think that there may be something to this statute. 
[J.A. 47] 


Thereafter, appellants applied to this Court for per- 
mission to appeal from these interlocutory orders. Per- 
mission to appeal from the interlocutory order denying the 
Motion to Dismiss was granted in an order entered by this 
Court on June 27, 1961 (J.A. 34). This order was later 
amended sua sponte on June 30, 1961, so as to grant per- 
mission to appeal not only from the order denying appel- 
lants’ Motion to Dismiss, but also from the order on re- 
consideration which, on reconsideration, again granted the 
Government’s Motion for Possession and Motion to Strike 
the Answer (J.A. 35). 


Thus, two interlocutory orders are now before the Court, 
each presenting the same questions. These two orders are 
(1) the order denying appellants’ Motion to Dismiss, and 
(2) the order granting appellants’ Motion to Reconsider 
and, on reconsideration, again granting the Government’s 
Motion for Surrender of possession and Motion to Strike 
the Answer. 


STATUTES INVOLVED 


The pertinent portions of the Public Buildings Act of 
1959, 40 U.S.C.A. §§601 ef seg., and The Independent 
Offices Appropriation Act, 1961, 74 Stat. 425, are con- 
tained in Appendix A to this brief (App. 33-38). 
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STATEMENT OF POINTS 


The District Court erred in denying appellants’ Motion 
to Dismiss and in granting, on reconsideration, the Gov- 
ernment’s Motion for Surrender of Possession and Motion 
to Strike the Answer for the reason that the Government 
had no authority to acquire this building. The Govern- 
ment is without authority to acquire this building 

(a) because the subject property is not within the so- 

called ‘‘taking area” as described in 40 U.S.C.A. 
§ 607; 


(b) because the Government has not obtained approval 
to acquire the building from the Committees on 
Public Works of the Senate and House of Repre- 
sentatives as it is required to do by the Independent 
Offices Appropriation Act, 1961, and the Public 
Buildings Act of 1959, 40 U.S.C.A. § 606(a). 


SUMMARY OF ARGUMENT 


The Government has no authority to acquire the Ma- 
tomic Building. The unequivocal language of two sep- 
arate statutory provisions plainly prohibits the acquisition 
of this property. 


L 


The first statutory provision is Section 8 of the Public 
Buildings Act of 1959, 40 U.S.C.A. $607. This section 
defines a so-called ‘‘taking area’’ in the District of Colum- 
bia. Under this statute, the Government must ‘‘acquire 
real property in the District of Columbia exclusively with- 
in” this area (40 U.S.C.A. $607). The subject property 
is concededly not within the ‘‘taking area.’’ 

The Government has not been able to come up with a 
single even colorable argument as to why this statute does 
not bar the acquisition of the property involved in this 
case. In the course of this litigation, the Government has 
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already abandoned two of its earlier arguments. The 
third and most recent of its contentions attempts to con- 
struct an entire legislative authorizing scheme out of an 
isolated general provision in an appropriation act. To so 
read this appropriation act would render wholly mean- 
ingless the ‘‘taking area’’ restriction. For if the “taking 
area”’ restriction is inapplicable to this appropriation act, 
it is inapplicable to every appropriation act unless spe- 
cifically incorporated therein. The general legislation of 
which the “‘taking area’’ provision is a part makes no 
appropriation whatsover. All real estate is acquired with 
money appropriated in appropriation acts. If the fact 
that there is an appropriation act renders the ‘‘taking 
area’’ restriction inapplicable, as the Government con- 
tends, it is never applicable. Plainly this cannot be so. 


I 


In addition to the requirement that the acquired prop- 
erty be within the ‘‘taking area,’’ the provisions of the 
Independent Offices Appropriation Act, 1961, must also 
be met. For it is on this Act that the Government places 
sole reliance for its authority to acquire this building. 
This Act makes only a provisional appropriation for the 
acquisition of real property. It does not become final 
until the Government obtains approval of the Committees 
on Public Works of the Senate and House of Representa- 
tives pursuant to the provisions of the Public Buildings 
Act of 1959, 40 U.S.C.A. § 601 e¢ seg. It is undisputed 
that the Government has not obtained this approval. 


The Public Buildings Act of 1959 requires the GSA Ad- 
ministrator to obtain the approval of the congressional 
Committees on Public Works before any money is appro- 
priated for an acquisition of a public building in excess of 
$100,000. 40 U.S.C.A. § 606(a). To comply with this pro- 
vision, the Appropriation Act involved in this case makes 
only a provisional appropriation for public buildings pro}- 
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ects. The provisional nature of the appropriation is ac- 
complished by the following language: 


The foregoing amount shall be available for public 
buildings projects, subject to approval of any sach 


project by resolutions adopted by the Committee on 
Public Works of the Senate and House of Representa- 
tives, respectively [App. 33]. 


The Government contends that this proviso is inappli- 
cable to projects paid for out of so-called ‘‘saved funds ;’’ 
that is, funds which have been saved from amounts ap- 
propriated for specific projects. This contention is re- 
futed by the plain words of the statute, a mountain of 
legislative history and by consideration of the purposes to 
be accomplished by the statutory provisions requiring con- 
gressional approval of public buildings projects. There is 
no reason to distinguish between projects for which ap- 
propriations have been specifically made and projects to 
be paid for out of ‘‘saved funds.” Indeed, there is more 
reason why Congress would want to know about projects 
to be paid for out of ‘‘saved funds’’ of which Congress 
knows nothing, than specifically appropriated projects 
which have already been given preliminary approval by 
appropriation committee consideration. Surely if GSA is 
required to obtain the approval of the Public Works Com- 
mittees for any building in excess of $100,000 even though 
a specific appropriation has already been made, it must 
also obtain this approval to acquire a $10,000,000 acquisi- 
tion about which the Congress knows nothing. 
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ARGUMENT: 


THE GOVERNMENT HAS NO AUTHORITY TO ACQUIRE 
THE MATOMIC BUILDING. 


L THE GOVERNMENT IS NOT AUTHORIZED TO ACQUIRE THE 
SUBJECT PROPERTY BECAUSE IT LIES OUTSIDE THE 
SO-CALLED “TAKING AREA.” 

Section 8 of the Public Buildings Act of 1959, 40 U.S.C.A. 

§ 607, defines the so-called “taking area,’? which is a 

specific geographic area exclusively within which the Gov- 

ernment is authorized to acquire real property in the Dis- 
trict of Columbia. As more fully delineated in the foot- 
note, this restriction on the Government’s authority dates 
back to 1926 and is simply codified in the Public Buildings 
Act.® 


The present statute provides that the GSA ‘‘Adminis- 
trator shall acquire real property within the District of 
Columbia exclusively within [the taking area which is pre- 
cisely described].’? 40 U.S.C.A. § 607 (emphasis supplied.) 


It is conceded that the subject property is not within 
the ‘‘taking area’’ (J.A. 37, 45). It is several blocks north 
of the northern boundary of the ‘‘taking area”’ as described 
by the statute and lies in the heart of a commercial area. 


6 The Senate Report on the Public Buildings Act of 1959 states as follows: 


The eighth section of the bill is a restatement of the existing law with 
respect to public buildings and their sites in the District of Columbia. 


Subsection (a) of this section sets out the area in the District of Columbia 
within which the Administrator may acquire real property for the pur- 
poses of this bill, It is the same area within which he is presently per- 
mitted to take land for these purposes, 80 that what this subsection does 
is to bring existing law together in one place. (S. Rept. 694, 86th Cong. 
1st Sess., p. 7) 


The limitation on the Government’s authority to acquire land in the District 
of Columbia originated in the Act of May 25, 1926, 44 Stat. 630. The area 
defined by the 1926 Act was enlarged by the Act of January 13, 1928, 45 
Stat. 51, and was further enlarged by the Act of March 31, 1930, 46 Stat. 
136. See Potomac Electric Power Co. v. United States, 66 App. D.C. 77, 80, 
85 F. 24 243, 246 (1936), certiorari denied, 299 U.S. 565 (1936). 
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In the proceedings below as well as in the mandamus 
proceeding in this Court, the Government has not pre- 
sented a single, even colorable argument as to why this 
statute, plainly and on its face, does not bar the acquisi- 
tion of the subject property, nor did the District Court 
give any reason for its ruling against appellants. 


In the course of this litigation, the Government has made 
three different arguments in an attempt to avoid the ‘‘tak- 
ing area’’ restriction. The first two, it subsequently aban- 
doned. The third was presented to this Court in the peti- 
tion for mandamus, but is no more substantial than the 
previously abandoned contentions. Whether or not the 
Government will attempt to resurrect its earlier positions, 
we cannot tell. Accordingly, we shall consider each of 
these three positions beginning with the most recent. 


K. The Government's Position in the Mandamus Proceedings 


In the mandamus proceeding, the Government argued 
that the ‘‘taking area’’ restriction now appearing in the 
Public Buildings Act, 40 US.C.A. § 607, is inapplicable 
because GSA seeks to acquire the Matomic Building, not 
pursuant to the Public Buildings Act, but pursuant to an 
appropriation act, namely, the Independent Offices Ap- 
propriation Act, 1961 (Govt. Br. on Mandamus, pp. 2, 5, 
12-13). In other words, the Government relies on the Ap- 
propriation Act, rather than the Public Buildings Act, for 
its authority to acquire. If the Government’s argument is 
correct that the Public Buildings Act is inapplicable in 
these circumstances, the ‘‘taking area’’ restriction is abso- 
lutely meaningless. Appropriations for public buildings 
projects are always contained in separate acts, which Con- 
gress annually considers. No appropriation is made in 
the Public Buildings Act; thus, if the test of the applicabil- 
ity of the ‘‘taking area”’ restriction is whether or not the 
appropriation is contained in a separate act, the ‘‘taking 
area’? restriction will never be applicable. If this general 
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provision which has been a part of law since 1926 and has 
been considered and reconsidered by successive Congresses 
is not applicable simply because the appropriation for the 
acquisition is in another act, it is nothing more than a futile 
gesture by Congress. 


Had the Appropriation Act made an appropriation for 
the acquisition of a building at a specific location outside 
the ‘‘taking area,’’ it might be argued that this constituted 
specific legislative authority to acquire the property de- 
spite the restriction in 40 U.S.C.A. §607. However, in 
this case, the Government seeks to use a general, unspeci- 
fied fund to acquire property outside the “taking area.”’ 
There is no indication that Congress intended to permit 
this fand to be used without regard to a statute which 
has reflected Congressional policy since 1926 and which 
has been confirmed by at least four successive Congresses. 


GSA cannot escape a general congressional mandate 
simply because the Public Buildings Projects appropria- 
tion is not contained in the Public Buildings Act itself. 
The Government’s basic error throughout this case (not 
only with respect to the “taking area”’ restriction of the 
Public Buildings Act, but also with respect to Section 7(a) 
of the Act subsequently to be considered) is that it re- 
fuses to recognize that the entire appropriation for Pub- 
lic Buildings Projects made in the Independent Offices Ap- 
propriation Act, 1961, is made pursuant to the general 
legislation authorizing and regulating public buildings 
projects, namely, the Public Buildings Act of 1959. In- 
stead of recognizing this elementary fact, the Government 
attempts to construct an entire legislative authorizing 
scheme out of an appropriation act. This it cannot do. 
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B. The Government's Position in This Court on Appellant's 
Application for a Stay of the District Court’s Order Grant- 
ing Possession 


Following the District Court’s initial interlocutory order 
granting the Government possession and its refusal to 
certify an interlocutory appeal, appellants sought a stay in 
this Court to give them time to file a petition for a writ of 
mandamus. At the extended oral argument on this appli- 
cation for a stay, the Government contended that the 
“taking area’? restriction of the Public Buildings Act had 
been repealed by implication. The Government argued 
that on a previous occasion it had acquired a building by 
purchase on F Street, N. W., which was outside the ‘‘tak- 
ing area’’ and that it had advised a committee of Congress 
of this F Street acquisition, to which the committee made 
no objection. This, it contended, worked a repeal by impli- 
cation. 


The facts concerning the F Street property are these: 
In support of the GSA request for its appropriation for 
fiscal 1961, the then GSA Administrator, Mr. Franklin G. 
Floete, appeared before the House subcommittee on In- 
dependent Offices Appropriations. In connection with that 
appearance, he filed a written statement with the subcom- 
mittee. In this statement, Mr. Floete gave an accounting 
to the subcommittee of the disposition of so-called ‘‘saved 
funds’’ (funds which GSA had obtained by constructing 
buildings for less than Congress had appropriated). In 
his statement to the subcommittee, Mr. Floete accounted 
for the expenditure of over $25,000,000.00 of ‘‘saved funds’’ 
by listing nineteen buildings which had been acquired all 
over the country with this money. Number ten on this 
list is the F Street acquisition to which the Government 
had made reference (Hearings before The Subcommittee 
of The Committee On Appropriations, House of Repre- 
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sentatives, 86th Cong., 2d Sess., “¢Independent Offices Ap- 
propriations for 1961,’’ Part 2, pp. 2-3) (App.” 38-39). 


It is this advice to the subcommittee, to which no ob- 
jection was made, which the Government contends repealed 
by implication the ‘‘taking area’’ restriction in the Public 
Buildings Act. 


In the first place, it should be noted that the subeom- 
mittee’s attention was not called to the fact that the F 
Street acquisition (the address being given only in a paren- 
thesis) was not within the ‘‘taking area.”” It is doubtful 
whether a single member of Congress realized that the 
acquistion was outside the “taking area’? and therefore 
illegal. GSA’s presentation was certainly not calculated 
to bring this to Congress’ attention. 


Secondly, even the Government does not argue that 
there has been a general practice of violating the ‘“‘taking 
area’? restriction. It points only to the single instance. 
The fact that the Government violated the statute on one 
occasion in the past is no reason to permit subsequent vio- 
lations. It can hardly be argued that GSA’s advice to an 
appropriation subcommittee of this acquisition by burying 
it in a list of eighteen other acquisitions and failing to 
call the subcommittee’s attention to the fact that the ac- 
quisition was made in contravention of the statute con- 
stitutes congressional repeal by implication of a statute 
first enacted in 1926 and re-enacted by at least four succes- 
sive Congresses. 


C. The Government’s Position in the District Court 


In the District Court the Government contended that 
the ‘‘taking area’’ restriction was inapplicable because 
it applied only to new construction (J.A. 38). This con- 
tention may be answered briefly here, as it was in the Dis- 

7‘“App.’? refers to the Appendix to this brief where we have collected all 
of the relevant legislative materials. 
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trict Court: The statute states that “the Administrator 
shall acquire real property . . . exclusively within . . .”’ 40 
U.S.C.A. §607 (emphasis supplied) ; it does not say the 
«‘ Administrator shall construct real property exclusively 
within...” 


IL. THE GOVERNMENT IS NOT KUTHORIZED TO ACQUIRE THE 
SUBJECT PROPERTY BECAUSE IT HAS NOT OBTAINED THE 
APPROVAL OF THE CONGRESSIONAL COMMITTEES ON 
PUBLIC WORKS AS IT IS REQUIRED TO DO BY THE PUBLIC 
BUILDINGS ACT OF 1959 IN ORDER TO MAKE FINAL THE 
SPECIFICALLY PROVISIONAL APPROPRIATION IN THE 
INDEPENDENT OFFICES APPROPRIATION ACT, 1961. 


1. The Independent Offices Appropriation Act, 1961 


The Government places full reliance for its authority to 
acquire the subject property on the Independent Offices 
Appropriation Act, 1961, 74 Stat. 425 (App. 33-34)! 
However, the pertinent section of this statute makes only a 
provisional appropriation. It specifically requires the Gov- 


8 The other statutes to which the Government refers in paragraph 2 of the 
complaint as authority for the taking do not even purport to authorize the 
acquisition of this property. 

Two of these statutes simply authorize procurement dy condemnation when 
there is existing and independent authority to procure the property. The Act 
of August 1, 1888, 25 Stat. 357, 40 U.S.C. § 257, provides that any officer 
of the Government who ‘‘has been, or hereafter shall be authorized to procure 
real estate... may acquire the same for the United States by condemnation 
under judicial process ...’? 40 U.S.C. § 257. See, United States v. Fisk 
Building, 99 F. Supp. 592, 594 (D.CS.D. N.Y. 1951). 

March 1, 1929, 45 Stat. 1415, D. C. Code 
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ernment to obtain the approval of the Public Works Com- 
mittees of the Senate and House of Representatives be- 
fore the appropriation becomes final and complete. 


The General Services Administration appropriation in 
the 1961 Appropriation Act contains a subheading en- 
titled, ‘Construction, Public Buildings Projects’? (App. 
33). This sub-division provides in pertinent part as follows: 


‘For an additional amount for expenses, not other- 
wise provided for, necessary to construct public build- 
ings projects .. ., $165,441,000.”” [App. 33] 


There follows a list of twenty-three specific projects for 
which specific amounts are appropriated. 


Later in the GSA appropriation is a sub-division en- 
titled ‘“‘General Provisions’? (App. 34). This sub-divi- 
sion contains the so-called ‘‘savings provision.’”’ Under 
this savings provision, if the Government is successful in 
completing a building project specified in the earlier sub- 


division for less than the amount appropriated, it may re- 
tain these ‘‘saved funds”’ and expend them on other public 
buildings projects. This provision is contained in the fol- 
lowing language from the sub-division ‘‘General Provi- 
sions’? and refers back to the sub-division previously 
quoted: 


‘¢ Appropriations under the head, ‘Construction, Public 
Buildings Projects’, shall be available for acquisition 
of buildings and sites thereof by purchase, condemna- 
tion, or otherwise, including prepayment of purchase 
contracts, or for other approved projects outside the 
District of Columbia.’? [App. 34] 
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Thus, ‘‘saved funds’? may be used for additional projects 
on the same basis as fands appropriated under the sub- 
head ‘‘Construction, Public Buildings Projects.’” 


However, all of the funds under the subhead ‘‘Con- 
straction, Public Buildings Projects”? are available only 
provisionally. They are available only if the project is ap- 
proved by resolutions of the Committees on Public Works 
of the Senate and the House of Representatives. Immedi- 
ately following the appropriation of $165,441,000 for ‘‘Con- 
struction, Public Buildings Projects,”’ the Congress has 
added the folowing proviso: 


“Provided, That the foregoimg amount shall be avail- 
able for public buildings projects, subject to approval 


® An irrelevant amendment to this provision was made by the Second Sup- 
plemental Appropriation Act, 1961, 74 Stat. 821, 826, as follows: 


The second paragraph under the heading ‘‘General Services Administra- 
tion,’’ subhead ‘‘General Provisions,”’ in the Independent Offices Appro- 
priation Act, 1961, is amended to read as follows: 

‘< Appropriations under the heading ‘Constraction, Public Buildings 
Projects’ shall be available for (1) acquisition of buildings and sites 
thereof by purchase, condemnation or otherwise, including prepayment 
of purchase contracts, (2) extension or conversion of Government-owned 
buildings, and (3) construction of projects for new public buildings 
approved pursuant to the Public Buildings Act of 1959.’’ 


The purpose of this change is described in the Committee Report as follows: 
The Committee has included in the bill a language change for the In 


which does not involve appro- 


to authority already provided 
the amendment will enable him 


Thus, 
sion,’’? to GSA authority. The last phrase 
soant to the Public Buildings Act of 1959,’” reflects 5 
ing that all three types of projects for which ‘‘saved funds’? may be used are 
subject to the provisions of the Publie Buildings Act 


19 


of any such project by resolutions adopted by the 
Committees on Public Works of the Senate and House 
of, Representatives, respectively. [Emphasis sup- 
plied.] [App. 33] 


By this language, the Congress has indicated that this 
entire appropriation of over $165,000,000 may be expended 
only after approval of the project by the Committees on 
Public Works of both Houses of Congress. 


As we shall subsequently show, there is absolutely no 
reason to distinguish between a project specifically men- 
tioned in the Appropriation Act and a project to be paid 
for by ‘‘saved funds,’’ nor between new construction and 
acquisition by purchase or condemnation. In each case the 
approval of the Public Works Committees is required. At 
this point, however, we would like to explain why the Con- 
gress put the foregoing proviso in the Independent Offices 
Appropriation Act, 1961. 


2. The Public Buildings Act of 1959 


The Public Buildings Act of 1959 provides the GSA Ad- 
ministrator with central authority (and, to a large extent, 
exclusive authority) to acquire Federal buildings, either 
by condemnation, purchase, or construction (40 U.S.C.A. 
§§ 601-602). However, the Administrator is required to 
obtain the approval of the Committees on Public Works 
for all acquisitions in excess of $100,000 (40 U.S.C.A. 
§ 606(a)). 


The Committee Report explains this succinctly: 


The bill provides that the GSA Administrator will 

have complete charge of the construction and improve- 

ment program provided for under this legislation. He 

must, however, under certain conditions, obtain ap- 

proval by the Committees on Public Works of the 

10 Special purpose facilities are not covered by the Act. See 8. Rept. 694, 
86th Cong., 1st Sess., p. 3. 
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Senate and House of Representatives before appro- 
priations can be made to construct, alter, or acquire 
any public building. The conditions under which ap- 


proval of committees 1s required are as follows: 


(b) GSA is authorized to construct or acquire 
buildings. Committee approval is required for 
those involving an expenditure of more than 
$100,000. 

(ce) GSA is required to furnish a prospectus con- 
taining information on proposed buildings to the 
committees when their approval is required. [S. 
Rept. 694, 86th Cong., 1st Sess., pp. 3-4] 


The purpose of requiring Committee approval was to 
centralize in one Committee approval of all public build- 
ings projects and to permit that Committee to keep its 
finger on all major Federal acquisitions. That this 
supervision was not to be simply perfanctory or formal is 
clearly reflected in the stringent requirements of the pro- 


spectuses which the GSA Administrator is required to 


11°This statutory purpose is reflected in the following language from the 
Committee Eeport: 


passed. 
impair the jurisdicti 
1st Sess. p. 2] 
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submit to the Congress. (See 40 U.S.C.A. § 606(a)”). 
Finally, Congress also wanted to ‘‘insure the equitable 
distribution of public buildings throughout the United 
States with due regard for the comparative urgency of 
need for such buildings’? (40 U.S.C.A. §606(a)). The 
simplest method to accomplish these purposes was to re- 
quire approval of a single Committee of Congress in each 
House before any major public building appropriation 
was made. 


Thus, Congress provided that 


‘¢ |. [NJo appropriation shall be made to construct 
any public building or to acquire any building to be 
used as a public building involving any expenditure 
in excess of $100,000 . . . if such construction, altera- 
tion, or acquisition has not been approved by resolu- 
tion adopted by the Committee on Public Works of 
the Senate and House of Representatives, respec- 
tively ... [40 U.S.C.A. § 606(a) J. 


It now becomes clear why the GSA appropriation for 


“Construction, Public Buildings Projects’? in the Inde- 


> 


1240 U.8.C_A. § 606(a) describes the prospectus as follows: 

For the purpose of securing consideration of such approval the Admin- 
istrator shall transmit to Congress a prospectus of the proposed project, 
ineluding (but not limited to)— 

(1) a brief description of the building to be constructed, altered, or 

acquired under this chapter. 

(2) the location of the project, and an estimate of the maximum cost 

of the project; 

(3) a comprehensive plan for providing space for all Government officers 

and employees in the locality of the proposed project, having due 

regard for suitable space which may continue to be available in exist- 
ing Government-owned buildings and in rented buildings; 

(4) a statement by the Administrator that suitable space owned by the 

Government is not available and that suitable rental space is not avail- 

able at a price commensurate with that to be afforded through the 

proposed action; and 

(5) a statement of rents and other housing costs currently being paid 

by the Government for Federal agencies to be housed in the building 

to be constructed, altered, or acquired. 
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pendent Offices Appropriation Act, 1961, was made pro- 
visional and subject to the approval of the Public Works 
Committees of both Houses of Congress. Otherwise the 
appropriation would not have been authorized and would 
have contravened the Public Buildings Act because of the 
fact that many of these projects had not yet been approved 
by the Public Works Committees for the Congress. 


This point was specifically covered in the House hear- 
ings on the Independent Offices Appropriation Act, 1961. 
The Chairman of the Appropriations Committee asked the 
former GSA Administrator if he had obtained the ap- 
proval of the Public Works Committees for the specific 
projects for which he was seeking appropriations. Mr. 
Floete replied that he had not, but that the Committee 
might make the appropriation subject to the approval of 
the Public Works Committees, pursuant to the Public 
Buildings Act of 1959. Mr. Floete suggested that there 
was precedent for this in that the same kind of provisional 
appropriations had been made several years ago under 
the Lease Purchase Act of 1954 which in almost identical 
language had required the Government to obtain the ap- 
proval of the Public Works Committee before entering 
certain lease purchase contracts. 


The Committee colloquy referred to is as follows: 


Mrz. Tomas. You have not finished your legislative 
authority. Is that correct, Mr. Floete? 

Mr. Fioete. That is correct, insofar as no prospec- 
tives [sic; should be ‘‘prospectuses’’] have been fully 
approved by the Public Works Committees. 

Mr. Tuomas. Is there any need for going into these 
i now until we absolutely know what we are 

oing? 

Mr. Forte. You can do it as you did a couple years 
ago, approve them subject to approval by the Public 
Works Committee. [Hearings before the Subcommit- 
tee of the Committee on Sy Hig Samar House of 
Representatives, 86th Cong., 2d ., ‘Independent 
Offices Appropriations for 1961,’’ Part 2, p. 102] 
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Congress ultimately adopted Mr. Floete’s suggestion 
and made the appropriation for “‘Construction, Public 
Buildings Projects”’ provisional, as we have noted. How- 
ever, this was not done until the appropriations act reached 
the Senate. The circumstances under which the Act was 
amended so as to make the appropriation provisional and 
subject to the approval of the Public Works Committees 
only serves to emphasize in greater detail the fact that the 
entire appropriation for ‘‘Construction, Public Buildings 
Projects” is provisional and subject to committee ap- 
proval. We shall trace the progress of the House bill, 
which did not contain the proviso making the appropria- 
tion provisional, through the legislative mill to demon- 
strate our point: When the House bill reached the floor, 
Congressman Gross questioned whether all of the projects 
for which appropriations had been made in the bill had 
received the prior approval of the Public Works Com- 
mittees. Congressman Thomas, Chairman of the Com- 
mittee on Appropriations, replied that some of the proj- 
ects had not yet been approved. Accordingly, Congress- 
man Gross rose to a point of order and asked that those 
projects which had not received prior committee approval 
be struck from the bill. The Chairman of the House asked 
Congressman Thomas if he desired to be heard on the point 
of order. Congressman Thomas replied, ‘‘There is no 
question about it. The point of order is good.”” Accord- 
ingly, the point of order was sustained and unapproved 
projects were dropped from the House bill (The colloquy 
referred to is reported verbatim in Hearings before the 
Subcommittee of the Committee on Appropriations, Sen- 
ate, 86th Cong., 2d Sess. “Independent Offices Appropria- 
tions, 1961,”’ p. 153 (App. 44).) 


When the House-passed bill reached the Senate, GSA, 
itself, requested the amendment making the entire Public 
Buildings Projects appropriation provisional and subject 
to the approval of the Committees on Public Works. This 
amendment (GSA Amendment No. 7, Senate Amendment 
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No. 23) was the proviso to which we have already referred, 
supra, pp. 18-19. 


GSA’s justification for the amendment adding this 
proviso is as follows: 


The proposed amendment will provide a practical 
balance in timing as between the appropriation and 
substantive authorization processes of the Congress. 
It recognizes the principle that the Congress, as a 
sovereign body, can appropriate funds in advance of 
the approval of projects by its Committees on Public 
Works, notwithstanding the provision of section 7(a) 
of the Public Buildings Act of 1959. Further, that by 
limiting the use of any funds so appropriated to proj- 
ects thereafter approved by the said committees, wt 
can achieve the significant purpose of the cited sec- 
tion 7(a). Acceptance of this principle should tend to 
avoid points of order such as quoted above from the 
Congressional Record. [Emphasis supplied] [Hear- 
ing before the Subcommittee of the Committee on Ap- 
propriations, Senate, 86th Cong., 2d Sess., ‘‘Independ- 
ent Offices Appropriation, 1961,’ p. 153] 


After this amendment was added to the bill, the projects 
which had been deleted on the floor of the House as a re- 
sult of the point of order were then put back into the bill 
and became law. 


Moreover, in the Senate hearings on the bill, a discus- 
sion of the ‘‘saved fands’’ provision clearly reflects that 
these funds, too, were to be used only for approved proj- 
ects: 


Msg. Frorre. A year ago, Congress granted us the 
authority in the annual appropriation act to use sav- 
ings in projects authorized to be constructed, to pur- 
chase other buildings, or to prepay lease purchase con- 
tracts. 


Operating under that authority, we let a good many 
contracts, and developed savings of about $30,000,000. 
And we used all except $2,000,000 of it, to purchase 
some twenty buildings throughout the country. 


The closest one to you is in Portland, Oregon. But 
they were all good purchases, and they reduced and 
will reduce in the future our costs of either paying 
rent—well, that is usually it—or paying under lease 
purchase contracts a lot of additional— 

Senaror Macyuson. In other words, this [‘‘saved 
funds’’ provision in the 1961 Appropriation Act] 
would allow you to use that fund for approved pro}- 
ects, either new buildings or extensions? 

Mr. Fuorte. That is right. That is all it is. [Hear- 
ings before Subcommittee of the Committee on Appro- 
priations, Senate, 86th Cong., 2d Sess., ‘‘Independent 
Offices Appropriations, 1961,’? p. 204] [Emphasis 
supplied] 


This is a plain admission by the GSA Administrator that 
he had no authority to use ‘‘saved funds’’ under the 1961 
Act except for approved projects.* 


In the face of this irrefutable legislative history, it is 
difficult to understand the Government’s contention either 


that the Public Buildings Act is wholly inapplicable to the 
Independent Offices Appropriation Act, 1961, or its nar- 
rower contention that the Public Buildings Act is inappli- 
cable to the ‘‘saved funds”’ provisions of the Independent 
Offices Appropriation Act, 1961. 


13 This particular legislative history simply reinforces the statutory language 
of the ‘‘saved funds’’ provision itself. As originally passed, the Independent 
Offices Appropriation Act, 1961, permitted ‘‘saved funds’’ to be used for 
certain described purposes ‘‘or for other approved projects’’ (emphasis sup- 
plied) (App. 34), indicating that all of the projects for which ‘‘saved 
funds’? were used had to be approved projects, As amended by the Second 
Supplemental Appropriation Act, 1961, 74 Stat. 821, 826 (See p. 18, n 9), 
this was made even more explicit: The described projects were all to be 
projects ‘‘approved pursuant to the Public Buildings Act of 1959.’” 


on Act, 1961 

Further legislative material serves only to reinforce the 
conclusion that approval of the Public Works Committees 
is a necessary prerequisite to the acquisition of the prop- 
erty in this case and that the Public Buildings Act is fully 
applicable to public buildings projects for which appro- 
priations are made in the Independent Offices Appropria- 
tion Act, 1961. 


Section 14 of the Public Buildings Act, 40 U.S.C.A. 
§ 613, exempts from the provisions of the Act acquisitions 
for which appropriations had been made by the Independ- 
ent Offices Appropriation Act, 1959. The obvious implica- 
tion is that appropriations made in subsequent Independ- 
ent Offices Appropriation Acts are not exempted. If the 
Congress believed that a specific exemption was required 
to relieve appropriations under the Independent Offices 


Appropriation Act, 1959, from the provisions of the Public 
Buildings Act, it is clear that it intended subsequent In- 
dependent Offices Appropriation Acts to come within the 
purview of the Public Buildings Act.“ 


14 The Senate Report on this exemption section of the Publie Buildings Act 
only confirms this interpretation. It provides as follows: 

Section 14 exempts from the application of the Dill certain small public 
buildings projects for which appropriations were made in the Independent 
Offices Appropriation Act, 1959, and certain lease-purchase projects which 
are already under construction and for which appropriations were also 
made in such act of 1959. In addition, it exempts public buildings for 
which appropriations for direct constraction by an executive agency other 
than General Services Administration have been made prior to the date 
of enactment of this bill 

Although section 14 does not contain an express exemption from *P- 
plicability of the Dill of funds appropriated during the 1st session of the 
vsth Congress [the seasion in which the Publie Buildings Act was enacted], 
whether to General Services Administration or other agencies, for the 

it is believed that it is the proper 
not the intention that the bill be 
694, 86th Cong., Ist Sess, pp. 8, 9] 


Buildings Jct. 
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The applicability of the Public Buildings Act to appro- 
priations made in the 1961 Appropriation Act is also re- 
flected in the hearings on the Independent Offices Appro- 
priation Act, 1961. These hearings were held in Feb- 
ruary and March, 1960 (and involved appropriations for 
fiscal 1961). The Public Buildings Act had only become 
law a few months before in September, 1959. The hear- 
ings on the Independent Offices Appropriation Act, 1961, 
are replete with the recognition that the new Public Build- 
ings Act is applicable to the appropriations then under 
consideration. The following colloquy, for example, makes 
this amply clear: 


Mz. Tuomas. Do you construe that you do not have 
any authority to spend one penny for sites or i 
or construction until the Committee of the House on 
Public Works and the Committee of the Senate on 
Public Works completely agree, and must dot every 

_ $4? and cross every ‘‘t’’ on every project? 

Mr. Froere. Well, it seems to me that Mr. Macom- 
ber [J. H. Macomber, Jr., GSA General Counsel] 
cone answer that. That ts what the law says, is it 
not 

Mr. Macomper. We have taken the position, Mr. 
Chairman, that this year’s appropriation is available 
for the design—the 1960 appropriation is available for 
the design. 

Mr. Tuomas. Whether it has been approved or not 
approved by each of the two committees of the re 
spective bodies? 

Mr. Macomper. No. I think upon the submission 
and approval of the prospectus— 

Mrz. Tomas. That is the question I asked. Does 
the General Services Administration have any author- 
ity to spend any Federal funds either for sites or 

lanning or for construction in the form of a new 
uilding or major alterations in excess of $200,000 
cost until more or less every ‘‘i’’ has been dotted and 
every ‘‘t’?? has been crossed and agreed to by the 
Committee on Public Works of the House and the 
Committee on Public Works of the Senate? 

Mz. Macompen. I believe that the pro. es must 
be approved by the two committees, with these excep- 
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tions: that there are some projects that were appro- 
priated for in the 1959 and 1960 legislation that in our 
opinion are exempt from those requirements. 

Mr. Tuomas. Beginning with fiscal year 1961, the 
answer to my question is “‘Y: es”? 

Mr. Macomper. Yes, sir. 

Mr. Fiore. The first section of the Public Buildings 
Act of 1959 says that no public building shall be con- 
structed except by the Administrator who shall con- 
stract such building in accordance with— 

Mz. Txomas. Does that act in a great many respects 
tie the hands of the ‘Administrator and slow down the 
construction and major alterations of public buildings? 

Mr. Fuoerz. Well, sir, I believe that when it gets 
to working it will not slow it down. This is the first 
year. There has been some delay, of course, but I 
believe it will work... [Hearings before the Sub- 
committee of the Committee on Appropriations, House 
of Representatives, 86th Cong. 2d Sess., “Independent 
Offices Appropriations for 1961,’’ Part 2, pp. 1103-1104] 
[Emphasis supplied.] 


At another point in the hearing the former GSA Ad- 
ministrator, Mr. Floete, advised the Appropriations Com- 
mittee that every public buildings project would be 
approved by the Committees on Public Works: 


Mz. Ruoves. So that all of these items on page 1 
under this category are new projects which have jast 
come into being or are in the process of being born 
this fiscal year? 

Mr Turrrs. That is correct. 

Mz. Ruoves. Who justifies all these projects? Do 

o before the legislative committee and justify 


Mr. Froete. Each one; yes, sir. [House hearings, 
p. 1121] [Emphasis supplied.] 


Other relevant portions of these hearings further demon- 
strating Congress’ understanding that the Public Buildings 
Act of 1959 is applicable to appropriations in the Inde- 
pendent Offices Appropriations Act, 1961, have been in- 
cluded in Appendix B to our brief (App. 38-45). 
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All this, we believe, makes it amply clear that the Gov- 
ernment has no authority to acquire the subject property 
because it has failed to obtain the appropriate committee 
approval 


The Government’s position that it need not obtain com- 
mittee approval to acquire the subject property because 
it is to be paid for out of ‘‘saved funds’? requires it to 
argue not only that the general legislation embodied in 
the Public Buildings Act is inapplicable to the “saved 
funds”’ provision, but also that the specific proviso in the 
Appropriation Act requiring committee approval prior to 
expenditure is inapplicable. To escape from the proviso 
in the Appropriation Act, the Government argued in the 
mandamus proceeding that the proviso in the Appropria- 
tion Act was applicable only to the specific projects listed 
in the Appropriation Act, but not to projects paid for out 
of “‘saved funds.”? To understand this argument, it will 
be helpful to set forth again the precise language of the 
Appropriation Act. 


Construction, Pustic Buriprxes PRosEcTsS 


For an additional amount for expenses, not other- 
wise provided for, necessary to construct public build- 
ings projects . . . $165,441,000.00, to remain available 
until expended: Provided, that the foregoing amount 
shall be available for public buildings projects, subject 
to approval of any such project by resolutions adopted 
by the Committee on Public Works of the Senate and 
House of Representatives, respectively... : [There 
follows a list of twenty-one projects in specific 
amounts.] ‘ [Emphasis supplied] [Independent Offices 
Appropriations Act, 1961, App. 33]. 


On the mandamus proceedings, the Government argued 
that the italicized proviso applied only to the list of specific 
buildings which follows the second colon in the above-quoted 
material.”* 


18 The Government stated: ‘‘The limitations here are placed on new con- 
struction projects which are listed.’’ (Govt. Br. on Mandamus, p. 23.) 
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To interpret the proviso as the Government argues would 
be to read it as saying, ‘‘. . . that the following amounts 
shall be available for public buildings projects, subject 
to approval...’ But this is not what the statutory 
language says. It provides ‘‘... that the foregoing amount 
shall be available for public buildings projects, subject to 
approval...’ Thus, the entire $165,000,000.00 appropria- 
tion is subject to the proviso. Yet, it is this fund which 
the Government contends may be used to acquire the prop- 
erty involved here without approval of the Committees on 
Public Works. This contention is flatly contradicted by 
the Appropriation Act itself. 


That the proviso end the Public Buildings Act are appli- 
cable to projects to be paid for out of ‘‘saved funds’’ is 
supported not only by the acts themselves and by the 
legislative history, but also by the purposes for which the 
legislation was passed. 


It is only common sense that if Public Works Committee 
approval is necessary to acquire specific projects appro- 
priated in specific amounts, Public Works Committee ap- 
proval is also required for projects to be paid for out of 
“saved funds,’’ projects about which the Congress knows 
absolutely nothing and which have not even been given 
provisional congressional approval via the Appropriations 
‘Act. There is no reason to suppose that Congress would 
require approval of every public buildings project over 
$100,000.00 and, at the same time, not require approval 
of a major Federal acquisition of $10,000,000.00 simply 
because it is to be paid for out of ‘‘saved funds.’’ 


Each of the purposes for which the Public Buildings Act 
of 1959 was enacted would be enhanced and furthered by 
the application of the statute to projects paid for out of 
“saved fands.”? To exempt such projects would be to 
suppose that Congress intended that the purposes for which 
Congress enacted the Public Buildings Act were inappli- 
cable to projects paid for out of “‘saved funds.’’ Such is 
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plainly not the case. To accept the Government’s conten- 
tion would be to nullify the Public Buildings Act as to a 
small group of projects distinguished from all other proj- 
ects only by the fact that they are paid for out of ‘‘saved 
funds.’’ 


When Congress wishes to exempt an appropriation from 
a general provision of law, it knows how to do so and, in 
fact, has done so in this Appropriation Act. For example, 
two paragraphs prior to the provision for ‘‘Construction, 
Public Buildings Projects,’’? Congress makes a $165,000,- 
000.00 appropriation for ‘‘Operating Expenses, Public 
Buildings Service,’? which specifically states that ‘‘This 
appropriation shall be available, without regard to Section 
322 of the Act of June 30, 1932, as amended (40 USC. 
§ 278(a)).’? The statute referred to is the so-called Econ- 
omy Act prohibiting the Government from leasing property 
at a rental in excess of 15 per cent of its market value. 
The Economy Act is general legislation restricting the 
Government’s authority to lease property in the same way 
that the Public Buildings Act restricts the Government’s 
authority to acquire buildings by requiring prior Public 
Works Committee approval. Were it not for the specific 
exemption, the general legislation in the Economy Act 
would have been automatically applicable to this appro- 
priation. In the instant case, there is not only an absence 
of such an exemption from the provisions of the Public 
Buildings Act, but the appropriation is specifically made 
subject to it. 


The Government’s basic error throughout this case is 
that it has attempted to construct a legislative authorizing 
scheme out of an isolated ‘‘saved funds’’ provision in an 
appropriation act. To do so it must ignore not only the 
general legislation authorizing and restricting public build- 
ings projects known as the Public Buildings Act, but it 
must also escape the specific proviso in the appropriation 
act making the appropriation subject to the Public Building 
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Act. This herculean effort, imaginative though it may be, 
is doomed to failure facing, as it does, the plain words of 
the statutes and a mountain of legislative history support- 
ing these words. If the plain fact be known, permanent 
acquisition of this building by the Government is from the 
Government’s own point of view, unwise and unsound. 
There is little doubt that it would not pass the muster of 
the congressional committees on Public Works. To prevent 
just such an acquisition as this, this legislation was passed. 


CONCLUSION 


For the foregoing reasons, the judgment below should 
be reversed with instructions to dismiss the complaint. 


Respectfully submitted, 
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806 Connecticut Avenue, N. W. 
Washington 6, D. C. 


Hewry H. Guassiz 

HersHe, SHaNks 
WEAVER AND GLASSIE 
1225-19th Street, N. W. 
Washington 6, D. C. 


Attorneys for Appellants 
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APPENDIX “A” 


1. The Independent Offices Appropriation Act, 1961, pro- 
vides in pertinent part as follows: 


GENERAL SERVICES ADMINISTRATION 


e e e e 
Construction, Pusric Burprxes PRosEcTs 


For an additional amount for expenses, not other- 
wise provided for, necessary to construct public build- 
ings projects and alter public buildings by extension 
or conversion where the estimated cost for a project 
is in excess of $200,000 pursuant to the Public Build- 
ings Act of 1959 (73 Stat. 479), including equipment 
for such buildings, $165,441,000, to remain available 
until expended: Provided, That the foregoing amount 
shall be available for public buildings projects, subject 
to approval of any such project by resolutions adopted 
by the Committee on Public Works of the Senate and 
House of Representatives, respectively, at locations 
and at maximum construction improvement costs (ex- 
cluding funds for sites and expenses) as follows: 


Post office and Federal office building, Camden, 
Arkansas, $633,250; 


Courthouse and Federal office building, San Fran- 
cisco, California, $37 286,100 ; 


Courthouse and Federal office building, Hartford, 
Connecticut, $7,636,400 ; 


Federal office building, Miami, Florida, $7,076,250 ; 


Post office and courthouse, Thomasville, Georgia, 
$1,094,000 ; 


Border station, Jackman, Maine, $289,850; 
Border station, Van Buren, Maine, $284,750; 
Border station, Vanceboro, Maine, $254,150; 


Immigration and Naturalization Service center, (con- 
struction and alteration) Detroit, Michigan, $874,650 ; 


Border station, Sweetgrass, Montana, $586,500; 
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General Services Administration stores depot annex, 
Albuquerque, New Mexico, $469,200; 


Post office and courthouse, Bismarck, North Dakota, 
$3,224,050; 


Federal office building, Toledo, Ohio, $3,867,700; 


Post office and courthouse (construction and altera- 
tion), Philadephia, Pennsylvania, $5,601,500; 


Courthouse and Federal office building, Memphis, 
Tennessee, $9,587,150; 


Border station, El Paso, Texas, $1,055,700; 


Post office and Federal office building, Dayton, 
Washington, $282,200 ; 

Federal Office Building Numbered Hight, District of 
Columbia, exclusive of laboratory and other equipment, 
$15,105,000 ; 


Federal Office Building Numbered Nine, District of 
Columbia, $20,031,100; 


Federal Office Building Numbered Ten, District of 
Columbia, $38,326,500; and 


United States Court of Claims and Court of Customs 
and Patent Appeals building, $6,375,000: Provided 
further, That the foregoing limits of costs may be 
exceeded to the extent that savings are effected in other 
projects, but by not to exceed 10 per centum: Provided 
further, That not to exceed $5,500,000 of the foregoing 
appropriation may be used for clearing the site and 
installing footings for the authorized public building 
project at Chicago, Tlinois. 

° a e a . 
GENERAL Provisions 


Appropriations under the head ‘‘Construction, 
Public Buildings Projects’’ shall be available for ac- 
quisition of buildings and sites thereof by purchase, 
condemnation or otherwise, including prepayment of 
purchase contracts, or for other approved projects out- 
side the District of Columbia. 
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3. The Public Buildings Act of 1959 provides in pertinent 
part as follows: 


40 U.S.C.A. 601 


No public building shall be constructed except by the 
Administrator, who shall construct such public building 
in accordance with this chapter. 


40 U.S.C.A. 602 


The Administrator is authorized to acquire, by pur- 
chase, condemnation, donation, exchange, or otherwise, 
any building and its site which he determines to be 
necessary to carry out his duties under this chapter. 


40 U.S.C.A. 606 


(a) Limitation of funds; transmission to Congress of 
prospectus of proposed project. 


In order to insure the equitable distribution of 
public buildings throughout the United States with due 
_ regard for the comparative urgency of need for such 
buildings, except as provided in section 603 of this title, 
no appropriation shall be made to construct any public 
building or to acquire any building to be used as a 
publie building involving an expenditure in excess of 
$100,000, and no appropriation shall be made to alter 
any public building involving an expenditure in excess 
of $200,000, if such construction, alteration, or acquisi- 
tion has not been approved by resolutions adopted by 
the Committee on Public Works of the Senate and 
House of Representatives, respectively, and such ap- 
proval has not been rescinded as provided in subsec- 
tion (c) of this section. For the purpose of securing 
consideration of such approval the Administrator shall 
transmit to Congress a prospectus of the proposed 
project, including (but not limited to)— 


(1) a brief description of the building to be con- 
structed, altered, or acquired under this chapter; 

(2) the location of the project and an estimate of 
the maximum cost of the project; 


(3) a comprehensive plan for providing space for 
all Government officers and employees in the locality 


36 


of the proposed project, having due regard for suit- 
able space which may continue to be available in 
existing Government-owned buildings and in rented 
buildings ; 

(4) a statement by the Administrator that suit- 
able space owned by the Government is not available 
and that suitable rental space is not available at a 
price commensurate with that to be afforded through 
the proposed action; and 


(5) a statement of rents and other housing costs 
currently being paid by the Government for Federal 
agencies to be housed in the building to be con- 
structed, altered, or acquired. 


(b) Increase of estimated maximum cost. 


The estimated maximum cost of any project ap- 
proved under this section as set forth in any prospectus 
may be increased by an amount equal to the percentage 
increase, if any, as determined by the Administrator, 
in construction, or alteration costs, as the case may be, 
from the date of trasmittal of such prospectus to Con- 
gress, but in no event shall the increase authorized by 
this subsection exceeed 10 per centum of such estimated 
maximum costs. 


(c) Rescission of approval for failure to make ap- 
propiations for project. 


In the case of any project approved for construction, 
alteration, or acquisition by the Committees on Public 
Works of the Senate and of the House of Representa- 
tives, respectively, in accordance with subsection (a) 
of this section, for which an appropriation has not been 
made within one year after the date of such approval, 
either the Committee on Public Works of the Senate 
or the Committee on Public Works of the House of 
Representatives, may rescind, by resolution, its ap- 
proval of such project at any time thereafter before 
such an appropriation has been made. 


(d) Restriction on approval of new projects. 


The Committees on Public Works of the Senate and 
of the House of Representatives, respectively, shall 
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not approve any project for construction, alteration, or 
acquisition under subsection (a) of this section when- 
ever there are thirty or more projects the estimated 
maximum cost of each of which is in excess of $100,009 
which have been approved for more than one year 
under subsection (a) of this section but for which ap- 
propriations have not been made, until there has been 
a rescission of approval under subsection (¢c) of this 
section or appropriations are made which result in 
their being less than thirty such projects. 


40 U.S.C.A. 607(a) 


Jn carrying out his duties under this chanter, the 
Administrator shall acquire real pronerty within the 
District of Columbia exclusively within (1) the area 
bounded by E Street, New York Avenue, and Pennsyl- 
vania Avenue Northwest, on the north; Delaware 
Avenue Southwest, on the east; Virginia Avenue and 
Maryland Avenue projected in a straight line to the 
Tidal Basin, Southwest, on the south; and the Potomac 
River on the west (including properties within said 
area belonging to the District of Columbia; but exclud- 
ing those portions of squares 267, 268, and 298 not 
belonging to the District of Columbia, and square 
known as south of 463, all of square 493, lots 16, 17. 20, 
and 21 and 808 in square 536 and lots 16 and 45 in 
square 635); and (2) the areas designated as squares 
11, 19, 20, 32, 33, 44, 59, and 167 all of said areas being 
within the District of Columbia. 


40 U.S.C.A. 613 


This chapter shall not apply to the construction of 
any public building— 


(1) for which an appropriation for construction is 
made out of the $500,000 made available for construc- 
tion of small public building projects outside the 
District of Columbia pursuant to the Public Buildings 
Act of May 25, 1926, as amended, in the third para- 
graph, or for which an appropriation is made in the 
fourth, sixth, seventh, and eighth paragraphs under the 
heading ‘““GENERAL SERVICES ADMINISTRA- 
TION”? in title I of the Independent Offices Appropria- 
tion Act, 1959, 
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(2) which is a project referred to in the first 
proviso of the fifth paragraph under the heading 
“GENERAL SERVICES ADMINISTRATION” in 
ue I of the Independent Offices Appropriation Act, 
1959, 

(3) for which an appropriation for direct construc- 
tion by an executive agency other than the General 
Services Administration of a specified public building 
has been made before September 9, 1959, 

(4) within the purview of section 1252(c) of Title 8 
or section 68 of Title 19. 


APPENDIX B 


Mr. Floete. Mr. Chairman, I have a prepared state- 
ment but, with your permission I would just like to hit the 
highlights and then file the statement for the record. 


Mr. Thomas. That is a good idea. 
(The statement referred to is as follows :) 


ADMINISTRATOR’S GENERAL STATEMENT 


Mr. Chairman and members of the committee, before tak- 
ing up the programs proposed for 1961 and the appropria- 
tions required to carry them out, I would like to advise 
the committee of certain activities of GSA. 


Pousric Burmprses Service Programs 


Under the authority granted us last year to use savings 
on construction projects for the acquisition of existing 


ili stance ce as aD Ra 
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buildings, including buildings under purchase contract, we 
have made the following commitments: 

Building 
Privately owned: Purchase price 
. Los Angeles, Calif. (FOB) 
. Menlo Park, Calif. (geological survey) 1,558,426 
- San Francisco, Calif. (warehouse) .. 3,000,000 
. Atlanta, Ga. (Peachtree-Baker) .... 5,075,000 
Boston, Mass. (Ipswich) 612,100 
Greensboro, N.C. (South Ash St.) .. 1,825,000 
Portland, Oreg. (Lloyd) 5,984,000 
. Charlottesville, Va. ....---2-----00> 462,500 
. Parkersburg, W.Va. (6th and 7th Sts.) 1,090,000 
Washington, D.C. (1724 F St.) 


d; 
2 
3 
4. 
5. 
6. 
7. 
8 
9 
10. 


. Rock Island, Dl. 
Jonesboro, La. 
. Lake Charles, La. 
. Redwood Falls, Minn. 
. Marshfield, Mo. ...-----------++-+- 
. Sisseton, S.Dak. 
. McKinney, Tex. 
. Terrell, Tex. ....-....eeeeeeeeeeees 
. Mount Hope, W.Va. 


On the nine lease-purchase projects being purchased, the 
tax and interest savings will be $3.7 million. On the other 
10 buildings being purchased for $20.1 million, the net 
rental savings annually will be $2,100,000. The average 
period of amortization will be 10 years. The average cost 
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of buildings acquired is $12.92 per net square foot, sub- 
stantially less than new construction cost. 


Page 99: 
Mr. Thomas. ‘‘Construction and acquisition” is next. 


JUSTIFICATION OF THE EstmMaTE 
Insert pages I-101, 1-102, I-103, and J-104 in the record. 
(The pages referred to follow :) 


GENERAL STATEMENT 


This new appropriation will provide, pursuant to the 
Public Buildings Act of 1959, for financing (a) site ac- 
quisition, design, and construction of new public buildings, 
and (b) extension and conversion of existing structures 
where individual project expenditures exceed $200,000. 


Page 102: 


Mr. Txomas. You have not finished your legislative au- 
thority. Is that correct, Mr. Floete? 

Mr. Frozre. That is correct, insofar as no prospectives 
have been fully approved by the Public Works Committees. 

Mz. Tuomas. Is there any need for going into these items 
now until we absolutely know what we are doing? 

Mz. Froere. You ean do it as you did a couple years ago, 
approve them subject to approval by the Public Works 
Committee. That was done 2 or 3 years ago. 
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Page 304: 


Mr. Froere. The 87 projects we speak of exclude 20 proj- 
ects which have to be reauthorized under the Public Build- 
ings Act of 1959. In addition to that, we have submitted 48 
others to the Public Works Committees and the Senate has 
taken action and the House has not. I understand there 
is to be a House hearing next week on these particular 
projects. 

Mr. Ostertac. How many are there? 

Mr. Froere. A total of 68; the 20 that were carried over 
and have to be reauthorized and then 48 new. 

Mz. Osrertac. In other words, 48 new and 20 other 
additional? 

Mr. Fuoere. That had been authorized before but have to 
be reauthorized under the terms of the law. 

Mz. Osrertac. Are all these projects funded? 

Mr. Froere. No. None of the 68 projects are funded for 
construction but some of them are as to sites and expenses. 
It is going to come before this committee, I guess, after the 
House Public Works Committee does something. I do not 
know about that. 

Mr. Osrertac. There is nothing in this bill which would 
have any relationship to any unauthorized project? 

Mr. Tuomas. No. 


Pages 1103-1104: 


Mr. Tuomas. Do you construe that you do not have any 
authority to spend one penny for sites or planning or con- 
struction until the Committee of the House on Public Works 
and the Committee of the Senate on Public Works com- 
pletely agree, and must dot every ‘‘i’’ and cross every ‘‘t’’ 
on every project? 

Mr. Fuoere. Well, it seems to me that Mr. Macomber 
[J. H. Macomber, Jr., GSA General Counsel] could answer 
that. That is what the law says, is it not? 

Mr. Macomper, We have taken the position, Mr. Chair- 
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man, that this year’s appropriation is available for the 
design—the 1960 appropriation is available for the design. 

Mr. Tuomas. Whether it has been approved or not ap- 
proved by each of the two committees [Public Works Com- 
mittees] of the respective bodies? 

Mr. Macomser. No. I think upon the submission and ap- 
proval of the prospectus— 

Mr Tuomas. That is the question I asked. Does the 
General Services Administration have any authority to 
spend any Federal funds either for sites or planning or for 
construction in the form of a new building or major altera- 
tions in excess of $200,000 cost until more or less every 
“3? has been dotted and every ‘‘t’’ has been crossed and 
agreed to by the Committee on Public Works of the House 
and the Committee on Public Works of the Senate? 

Mr. Macomzer. I believe that the prospectuses must be 
approved by the two committees, with these exceptions: 
that there are some projects that were appropriated for in 
the 1959 and 1960 legislation that in our opinion are exempt 
from those requirements. 

Mr. Tuomas. Beginning with fiscal year 1961, the answer 
to my question is ‘“Yes’’? 

Mr. Macomser. Yes, sir. 

Mr. Fuoete. The first section of the Public Buildings Act 
of 1959 says that no public building shall be constructed 
except by the Administrator who shall construct such build- 
ing in accordance with— 

Mr. Tuomas. Does that act in a great many respects tie 
the hands of the Administrator and slow down the con- 
struction and major alteration of public buildings? 

Mrz. Froere. Well, sir, I believe that when it gets to 
working it will not slow it down. This is the first year. 
There has been some delay, of course, but I believe it will 
work. 
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Page 1113: 


SraTeMeNt or Poricy Governrnc THE SELEcTIon or New 
Feperat Orrice Bumping Prosects To BE PROPOSED TO 
Concress Pursuant to THE Pustic Bumprse Act or 
1959 


2. The selection of new Federal office building projects 
to be proposed to the Congress by the Administrator of 
General Services in accordance with the Public Buildings 
Act of 1959 will be based on the comparative urgency of 
need for each particular building. 


Page 1121: 


Mz. Ruoves. So that all of these items on page 1 under 
this category are new projects which have just come into 
being or are in the process of being born this fiscal year? 

Mz. Turpin. That is correct. 

Mr. Raopes. Who justifies all these projects? Do you 
go before the legislative committee and justify each one? 


Mr. Fuorete. Each one; yes, sir. 


IL. Excerpts from Hearings before the Subcommittee of the 
Committee on Appropriations, United States Senate, 86th 
Cong., 2d Sess. “Independent Offices Appropriations, 1961.” 
Pages 152-153: 

GSA AmenpmMent No. 7 
Consrructiox, Pusiic Burprxes Prosects 
PRoposep AMENDMENT 

On page 15, line 4 after ‘‘projects’’ insert ”’, subject to 

approval of any such project by resolutions adopted by 


the Committee on Public Works of the Senate and House 
of Representatives, respectively,’’. 
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Buncetazy Data 
None applicable. 


LeGIsLaTIvE History 


GSA budget justifications —Not mentioned. 

House Hearings.—Part 2, pages 1102 to 1104. 

House Report No. 1519. Page 7, “‘Construction, public 
buildings projects: °° ° This will provide funds for con- 
struction of 18 projects and 2 major renovations ° 258: 
The prospectuses for these projects have already been ap- 
proved by the legislative committee of the House with the 
exception of projects in the District of Columbia °° °.”? 

(Congressional Record, April 19, 1960, p. 7645 :) “Me. 
Gross. * * * Now I would like to ask the gentleman if the 
three buildings provided in this bill, at a cost of some $65 
million for the District of Columbia, are authorized by the 
proper legislative committee ° * °. 

“Mp Tuomas. * * * I think the answer is ‘No’; they are 
not authorized.”’ 

(P. 7652:) ‘‘Mz. Gross. Mr. Chairman, I make the point 
of order against the language beginning with line 9 on page 
16 of the bill and running through line 14 to and including 
the ‘$6,375,000’ that it is not authorized by law. 

“Tae Coammax. Does the gentleman from Texas care 
to be heard on the point of order? 

“Me. Tomas. Mr. Chairman, there is no question about 
it, The point of order is good. 

‘Tae Coammax. The Chair sustains the point of order.”’ 


JUSTIFICATION OF THE AMENDMENT 


The proposed amendment will provide a practical balance 
in timing as between the appropriation and substantive 
authorization processes of the Congress. It recognizes the 
principle that the Congress, as a sovereign body, can ap- 
propriate funds in advance of the approval of projects by 
its Committees on Public Works, notwithstanding the pro- 
vision of section 7(a) of the Public Buildings Act of 1950, 
Farther, that by limiting the use of any funds so appro- 
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priated to projects thereafter approved by the said com- 
mittees, it can achieve the significant purpose of the cited 
section 7(a). Acceptance of this principal should tend to 
avoid points of order such as quoted above from the Con- 
gressional Record. 

Federal Office Buildings 9 and 10, and the U. S. Court 
of Claims and Court of Customs and Patent Appeals Build- 
ing, on which a point of order was sustained in the House, 
are high priority projects. Federal office building No. 8, 
deleted by the House is of equal priority and equally sub- 
ject to a point of order if restored, except for the language 
proposed in this amendment. At the same time, GSA can- 
not predict when the four projects, now pending before 
the Public Works Committees, will be approved. 

Under the circumstances sound administration suggests 
that the funds be appropriated, as proposed in GSA amend- 
ments Nos. 20 through 23, while prudence can be observed 
by placing restrictions on the use of funds as proposed in 
this amendment No. 7. 

GSA urges favorable consideration of the amendment. 


Page 204: 


Mr. Fuorrz. ... A year ago Congress granted us the 
authority in the annual appropriation act to use savings in 
projects authorized to be constructed, to purchase other 
buildings, or to prepay lease purchase contracts. 

Operating under that authority, we let a good many 
contracts, and developed savings of about $30 million. And 
we used all except $2 million of it, to purchase some 20 
buildings throughout the country. 

The closest one to you is in Portland, Oreg. But they 
were all good purchases, and they reduced and will reduce 
in the future our costs of either paying rent—well, that is 
usually it—or paying under lease purchase contracts a lot 
of additional—. 

Senator Macrusox. In other words, this would allow you 
to use that fund for approved projects, either new build- 
ings or extensions? 

Me. Froztz. That is right. That is all it is. 
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Whether the authority to acquire buildings given to 
the General Services Administration in clause (1) of the 
“saved funds” provision, Independent Offices Appropria- 
tion Act of 1961, as amended, is subject to the limitations 
imposed by the Public Buildings Act of 1959 so as to 
render this condemnation proceeding and the declaration 
of taking under which $9,900,000 was deposited invalid. 
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United States Court of Appeals 


For tae District or CoLumsra Crecurr 


No. 16.357 


Jerry Maratico anp Matomic Operatinc Company, 
APPELLANTS 


v. 


Unrrep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLEE 


OPINION BELOW 


The district court did not write an opinion. The opinion 
of the district court is expressed in the hearings of May 
5, 1961, and May 10, 1961 (Jt. App. 39-72). 


JURISDICTION 


This is an appeal from two interlocutory orders of the 
district court entered May 10, 1961, each of which con- 
tains the finding that “this order involves a controlling 
question of law as to which there is substantial ground 
for difference of opinion and an immediate appeal from 
this order may materially advance the ultimate termi- 


(1) 
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nation of the litigation” (Jt. App. 32, 33). The applica- 
tion for permission to appeal from interlocutory order 
pursuant to 28 U.S.C, see, 1292(b) was filed by appellants 
in this Court on May 17, 1961. This Court’s order of 
June 27, 1961, allowed an appeal from the interlocutory 
orders. The notice of appeal was filed on July 3, 1961 
(Jt. App. 36). The jurisdiction of the district court 
over the condemnation proceedings is based on the Act 
of March 1, 1929, 45 Stat. 1415, D.C. Code sec. 16-619. 
This Court has jurisdiction of the appeal from the inter- 
locutory orders under 28 U.S.C. see. 1292(b). 


STATEMENT 


The United States filed a complaint in condemnation 
for the taking of an office building at 1717 H Street, N. W., 
Washington, D. C.. on January 4, 1961 (Jt, App. 7-9). 
The estate taken was the full fee simple title. Simultane- 
ously, the United States filed a declaration of taking 
under the provisions of Section 10 of the Act of March 
1, 1929, 45 Stat. 1417, see. 16-628, D.C. Code (Jt. App. 
12-13). There was deposited with the declaration of 
taking estimated just compensation in the amount of 
$9,900,000. The district court entered an order of dis- 
tribution on January 17, 1961 (Jt. App. 16-18). There 
was paid to the Equitable Life Assurance Society of the 
United States $5.983.523.47 and to the appellants Jerry 
Maiatico and Matomic Operating Company $3.916,476.53. 
This sum was paid pursuant to petitions filed by payees 
and the order was consented to by the United States. 

The appellants filed an answer to the complaint on 
February 15, 1961, wherein it was alleged that the taking 
was unauthorized and prayed that the complaint in con- 
demnation be dismissed and the declaration of taking be 
declared null and void.’ The appellants filed at the same 
time an opposition to the motion of the United States for 
an order for surrender of possession of the property. The 


?The answer was subsequently amended on March 10, 1961 
(Jt. App. 19-22). 
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United States filed a motion on February 27, 1961, to 
strike portions of the answer (Jt. App. 18-19). 

The district court, after briefing and oral argument, 
entered orders on March 10, 1961, granting the motion 
to strike and giving the United States immediate pos- 
session of the property (Jt. App. 2425). The appellants 
sought to review these orders in this Court by a petition 
for a writ of mandamus. After briefing and oral argu- 
ment, this Court denied the appellants’ petition for a writ 
of mandamus with the following order (Jt. App. 26-27): 


This case came on for consideration on petitioners’ 
petition for a writ of mandamus and the petition was 
argued by counsel. 

Upon consideration whereof it is Orperep by the 
court that the petition is denied; it is 

FourrHer Orperep by the court that the stay of 
the District Court’s order granting immediate posses- 
sion, ordered by this court on March 16, 1961. is 
extended for ten days from the date of this order to 
enable the parties to take such action as they deem 
appropriate in light of this order. 

Considering that the District Court’s order in ques- 
tion would have been appropriate for certification by 
the District Court. pursuant to 28 U.S.C. § 1292(b). 
we would also consider it appropriate for the District 
Court to stay the effectiveness of its order of March 
10, 1961, granting the Government immediate posses- 
sion of the Matomie Building. and to take such action 
as will advance the cause below for hearing and dis- 
position as soon as possible. 

On remand to the district court, the appellants made 
a motion to dismiss, and made a motion that the district 
court reconsider its orders of March 10, 1961 (Jt. App. 
27-28). These motions requested that if appellants’ mo- 
tions were denied, the order of denial contain the appro- 
priate language pursuant to 28 U.S.C. see. 1292(b) to per- 
mit an interlocutory appeal (ibid.). The district court 
held two hearings. May 5 and May 10, 1961, on these 
motions (Jt. App. 39-72). 
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The district court reiterated its opinion that the Gov- 
ernment’s legal position that there was authority to take 
the building was correct, but felt that this Court wanted 
the district court to “either reconsider the question of 
certifying this ease to [the Court of Appeals] on this 
particular point of law, or try to give these people an 
immediate hearing, one or the other” (Jt. App. 48)? 
When it was determined that it was impossible to get an 
immediate trial, the district court entered orders con- 
taining the findings necessary for the interlocutory appeal 
(Jt. App. 63-65). In these orders of May 10, 1961, the 
district court reconsidered its orders of March 10, 1961, 
and again re-entered the same orders granting the United 
States immediate possession of the property and striking 
all of the condemnees’ answer except the first paragraph 
(Jt. App. 32-33). The district court also denied con- 
demnees’ motion to dismiss the complaint (Jt. App. 32). 
t is from these orders that the interlocutory appeal has 
been taken. 


SUMMARY OF ARGUMENT 


I 


General Services Administration was authorized to 
acquire the office building at 1717 H Street by con- 
demnation. 

A. Whenever an officer of the Government is authorized 
to procure property, he may acquire it by condemnation. 
The authority to procure real estate may be contained 
in an appropriation act which provides the money for 
such property. Thus, it is only necessary in this case 
to show that Congress made an appropriation available 
with which G.S.A. could have negotiated a purchase of the 
property on the open market. 


?Any notion that the district court changed its mind on the 
merits (cf. Br. 7) is dispelled when the record of the hearing 
is read. The Court said (Jt. App. 47): 


However, I still think the Government was entitled to 
prevail, which they have prevailed. I am not changing that. 


3) 


B. The appropriation used in this case made available 
to G.S.A. a fund to procure office buildings it was renting 
anywhere in the United States for occupancy of rela- 
tively permanent establishments of the Government where 
G.S.A. determined that such acquisition would be more 
economical than renting and less expensive than con- 
struction of new buildings. 

Under the appropriation, “Construction, Public Build- 
ings Projects,” Congress appropriates stated amounts 
for specific buildings. By a general provision in the 
appropriation act, known as the “saved money” or “saved 
funds” provision, Congress provided that whenever G.S.A. 
could construct any specific building for less than the 
stated amount, the savings could be utilized to aequire 
other office buildings. The specific “saved funds” provi- 
sion on which the Government relies in this case is found 
in the Second Supplemental Appropriations Act, 1961, 
amending the Independent Offices Appropriations <Act, 
1961. Similar provisions have appeared in the Independ- 
ent Offices Appropriation Acts for 1960 and 1962. 


1. The legislative history of the 1960 appropria- 
tion. The “saved money” provision began in the 
House hearings for the 1960 appropriations. The 
Administrator of G.S.A. asked and received authority 
to purchase the Lloyd Building in Portland. Oregon 
which G.S.A. had under long-term lease. In the Sen- 
ate it was requested that the authority to use the 
“saved funds” be broadened from one building to a 
general authority. It appeared that the balances 
available would be enough for more than the one 
building, and there were many places in the country 
where G.S.A. could save considerable rental costs for 
relatively permanent establishments of the Govern- 
ment. The general authority was granted. 

2. For the 1961 appropriation, in requesting an 
extension of the “saved funds” provision G.S.A. gave 
a full accounting of what it had done with the saved 
money. Members of the committee were enthusiastic 
over the manner in which the money had been used. 
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No question was raised about limiting the buildings 
that could be bought with these funds. G.S.A. ad- 
vised Congress it had purchased 10 ordinary private- 
ly owned buildings and nine buildings constructed 
under the so-called lease-purchase program. Congress 
was told of the purchase of the privately owned 
building located at 1724 F Street, N. W., Washington, 
D.C. The “saved funds” provision was extended 
in the 1961 appropriation. 

3. In connection with the 1962 appropriation, G.S.A. 
again asked and received an extension of the “saved 
funds” provision. In the hearings Congress was 
again given a list of buildings that had been pur- 
chased with this money, including three in Washing- 
ton, D. C., located at 119 D Street, N.W.; 1724 F 
Street, N.W., and the building condemned in this 
case, 1717 H Street, N. W. 


C. G.S.A. has interpreted the authority to use the 
saved money for “(1) acquisition of buildings and sites 
thereof by purchase, condemnation, or otherwise * * *” 
as being an independent authority to acquire office build- 
ings of the type discussed above. G.S.A. has reported 
twice to Congress how it is using these funds, and each 
time the authority has been extended. Neither Congress 
nor the General Accounting Office has questioned G.S.A.’s 
use of these funds nor placed limitations on them. The 
congressional action under these circumstances is ample 
evidence that the administrative interpretation is in accord 
with the congressional intent. 

D. On September 26, 1961, a subcommittee of the 
Senate Public Works Committee held a hearing on the 
condemnation of 1717 H Street, N. W., at the request of 
appellants’ attorney. The hearing was nothing more 
than an investigation of the facts involved with the Sena- 
tors not expressing an opinion on the subject matter. 
The Government is not advised whether the subeommittee 
will take further action, although it is not believed these 
hearings will have any effect on this litigation except 
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possibly to reconfirm G.S.A.’s authority to purchase the 
building. 

E. There is nothing in the statutory language of the 
appropriation which indicates the authority relied on by 
the Government is limited by the Public Buildings Act of 
1959. The language of the appropriation provision show- 
ing clearly that it is comprehensive enough to include the 
building at 1717 H Street, N. W., appellants’ case must 
fail because they cannot show the “compelling legislative 
history or the limiting effect of other statutes” required 
to restrict the plain meaning of the appropriation. The 
syntax of the “saved funds” authority shows that the 
Public Buildings Act of 1959 is applicable only to clause 
(3), new buildings, and not to clauses (1), existing build- 
ings and (2), major alterations. 

F. The amendment of the “saved funds” provision in 
the 1961 appropriation shows that Congress intended the 
limitations of the Publie Buildings Act of 1959 to apply 
only to construction of new buildings. As the “saved 
funds” provision passed the House in the 1961 appropri- 
ation it gave G.S.A. authority to purchase existing build- 
ings without prior approval of the public works commit- 
tees. or for approved extension and conversion projects 
outside the District of Columbia. As it was enacted into 
law, the “saved funds” provision gave authority to pur- 
chase existing buildings without prior approval, or the 
saved funds could be used for approved projects. either 
new or conversion and extension, outside the District of 
Columbia. As the “saved funds” provision was amended 
by the Second Supplemental Appropriation Act it gave 
an “addition to authority” by dropping the requirement 
that conversion or extension projects be approved. 


II 


The Public Buildings Act of 1959 is not applicable to 
the acquisition of the office building condemned in this 
case. 

A. The purpose of the Public Buildings Act of 1959 
is to provide an orderly and continuing program for 
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authorizing the construction of public buildings. The 
United States does not overlook the fact that it also in- 
cludes authority to “acquire” existing buildings. But 
there is no basis for appellants’ interpretation that the 
authority in the Public Buildings Act of 1959 to acquire 
is “exclusive”. It is not beyond the power of Congress 
to give an independent authority to acquire buildings, and 
that is what Congress has done here. 

B. The independent authorization of the “saved funds” 
provision does not repeal any part of the Public Buildings 
Act of 1959. When acquisitions are authorized and funds 
appropriated pursuant to that Act, its provisions remain 
as much in force today as it always has. Appellants give 
the impression that the Act is much broader than it is. 
For example, in quoting the taking area limitations of 
that Act, they omit the underlined words, “In carrving 
out his duties under this Act, the Administrator shall 
acquire * * *". The Public Buildings Act of 1959 does 
not purport to limit the authority that may be given under 
other acts. 

C. The “saved funds” provision and the Publie Build- 
ings Act of 1959 are compatible, each operating independ- 
ently of the other. The “saved funds” authorization is 
for the purpose of replacing high rent, long-term leased 
space by acquisition of buildings wherever the Govern- 
ment could get the best bargain. Obviously, this program 
requires a large amount of administrative diseretion. The 
Public Buildings Act of 1959 is chiefly concerned with 
securing authorization for particular buildings before 
any appropriation is made. The primary duty of G.S.A. 
is a continuing investigation of public building needs and 
submission of proposed projects to Congress. Appropri- 
ations are made under that Act for approved projects. 
The statutory language is that ‘no appropriation shall 
be made” until the Public Works Committees have ap- 
proved the projects. The United States contends that if 
Congress does appropriate money, where none of the 
prior steps have been taken, it has simply established 
an independent authority to acquire outside the Public 
Buildings Act of 1959. 
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Other arguments of appellants do not support their 
position, 

A. Appellants contend that if the Government’s argu- 
ment is correct, the taking area limitation contained in 
Section 8 of the Public Buildings Act of 1959 “is abso- 
lutely meaningless”. This is not true. Each case de- 
pends on the language and history of the particular ap- 
propriation. If a project has been submitted to the public 
works committees for approval pursuant to the Public 
Buildings Act of 1959, and appropriations are subsequent- 
ly made, there would be little doubt that Section 8 would 
be applicable. 

Appellants argue that G.S.A. has not notified Congress 
that it has used saved funds to procure buildings outside 
the taking area. The fact is that Congress has been so 
notified. G.S.A. is not required in that notification to 
search out and mention every law that someone might 
think has been violated before there can be an adminis- 
trative ratification of an administrative interpretation. 
In any event. it is absurd to say that the committees and 
members of Congress dealing with public buildings mat- 
ters did not know the three buildings reported were not 
within the limits prescribed in Section 8. 

B. Contrary to appellants’ argument. the Government 
does not contend that the Public Buildings Act of 1959 
applies exclusively to new construction. But the fact that 
an existing building can be acquired under this Act does 
not mean that all acquisitions of existing buildings must 
be under this Act. 

C. The limitations that are placed on the new con- 
struction projects under “Construction, Public Buildings 
Projects” are not applicable to the completely separate 
“saved funds” authority which is found in the “General 
Provisions” of the appropriation acts. The legislative 
history shows why the limitation on new projects was 
set out in the appropriation. It was because certain of 
the new construction projects for which appropriations 
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were being made had not besn cleared previously by the 
public works committees. There is no discussion of the 
“saved funds” provision in this context. The legislative 
history shows that throughout the hearings, when refer- 
ence Was made to “approved” projects. the conversation 
was about construction work, either of new buildings or 
major alterations. No question of prior approval was 
raised in connection with the expenditure of saved funds. 

D. The legislative history which appellants quote shows 
that whenever the committee asks about G.S.A. getting 
prior approval of the public works committees it is eon- 
cerned with sites. planning, and construction of new build- 
ings or major alterations. Nothing but a muddle can 
result from trying to apply this legislative history to the 
completely separate authorization to replace high-rent, 
long-term office space. It is true that. as appellants con- 
tend, if Congress wants to exempt an appropriation from 
another provision of law it knows how to do so. No 
exemption was made in this case because none was neces- 


sary. It is equally true, as is shown by clause (3) of 
the “saved funds” provision, Congress well knows how 
to subject appropriations to limitations when it so desires. 


ARGUMENT 
I 


General Services Administration Was Authorized to Acquire 
the Office Building at 1717 H Street by Condemnation 


A. An appropriation, by providing the money, con- 
stitutes an authorization to procure real estate—The Act 
of August 1, 1888, 25 Stat. 357, as amended and repub- 
lished by the Act of June 25, 1948, 62 Stat. 869, 986, 40 
U.S.C. see. 257, provides that whenever an officer of the 
Government is authorized to procure real estate “he may 
acquire the same for the United States by condemnation 
°° °.” The courts have uniformly taken the position 
that the authority to procure real estate may be contained 
in an appropriation act which provides money for such 
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property. Seneca Nation of Indians v. Brucker, 162 F. 
Supp. 580 (D.C. 1958), aff'd 104 U.S. App. D.C. 315, 
262 F.2d 27 (1958): United States v. Kennedy, 278 F.2d 
121 (C.A. 9, 1960); United States v. Advertising Checking 
Bureau, 204 F.2d 770 (C.A. 7. 1953); Polson Logging Co. 
vy. United States, 160 F.2d 712, 714 (C.A. 9, 1947) ; United 
States v. Threlkeld, 72 F.2d 464. 465 (C.A. 10, 1934). 
Thus, it is only necessary in this case to show that Con- 
gress has made an appropriation which provided General 
Services Administration the money with which it could 
have gone out on the open market and negotiated a pur- 
chase of the office building. Such an appropriation, un- 
der the cases cited above, becomes the authorization to 
procure the property. and the Act of August 1, 1888, 
provides the authority to condemn? 

B. The appropriation used in this case provided an 
independent authorization to replace long-term high rent 
leased space for permanent government installations.— 
We now examine the appropriation acts for General 
Services Administration to show that they made available 
to that agency a fund to procure office buildings it was 
renting anywhere in the United States for occupancy of 
relatively permanent establishments of the Government 
where G.S.A. determined that the acquisition of such 
rented properties would be more economical than renting 
and less expensive for the Government than construction 
of new buildings. Such funds came from savings made 
by G.S.A. in constructing new buildings. Under the ap- 
propriation, “Construction, Public Buildings Projects,” 
Congress appropriates stated amounts for specific build- 
ings. When G.S.A. could construct the building for less 
than the amount stated in the appropriation, the saved 
money was, by a general provision in the appropriation 
act, made available for the acquisition of other office 
buildings. The specific appropriation language which 


2The Act of August 1, 1888. generally provides the authority 
to condemn in the cases cited. However. in this case, there is 
also an independent authority to condemn in the appropriation 
itself. 
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provides the money is found in the Second Supplemental 
Appropriation Act, 1961.4 74 Stat. $21, 826: 


Appropriations under the heading “Construction, 
Public Buildings Projects” shall be available for 
(1) acquisition of buildings and sites thereof by pur- 
chase, condemnation, or otherwise, including prepay- 
ment of purchase contracts. (2) extension or con- 
version of Government-owned buildings. and (3) con- 
struction of projects for new public buildings ap- 
proved pursuant to the Publie Buildings Act of 1959. 


This appropriation provision is known as the “saved 
money” or “saved funds” provision. <A similar “saved 
money” provision had appeared in the Independent Offices 
Appropriation Act, 1960, 73 Stat. 500, 507: 


Not to execed $2,000,000 granted in the Independ- 
ent Offices Appropriation Act, 1959, under the ap- 
propriation for “Construction, Federal Office Build- 
ing Numbered Six, Washington, District of Colum- 
bia”, may be transferred to “Construction. Public 
Buildings projects”: Provided, That the latter ap- 
propriation shall be available for acquisition of build- 
ings and sites thereof by purchase, condemnation or 
otherwise, including prepayment of purchase con- 
tracts: Provided further, That the limits of cost ap- 
plicable to projects authorized under said appropri- 
ation may be exceeded to the extent that savings are 
effected on other projects. 


1. The legislative history of the 1960 appropriation.— 
The “saved money” provision began in the House Hear- 
ings on the Independent Offices Appropriation, 1960, 
supra. Mr. Floete, then the Administrator of G.S.A., 
told of the Lloyd Building in Portland, Oregon, which 


‘Appellants continue to make the argument that the quoted 
language is an “irrelevant amendment” of the same provision 
contained in an earlier appropriation act (Appellants’ Br. 18). 
We shall discuss the relevancy of the amendatory language later, 
infra, pp. 18-19. Suffice it to say for the present that the language 
we quote here is now the effective statutory language and it is 
therefore a waste of time to base our discussion on an earlier 
repealed statute except to the extent such earlier statute aids in 
the interpretation of the statutory language quoted here. 
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the G.S.A. had under long-term lease and which he want- 
ed authority to purchase. Hearings, Committee on Ap- 
propriations, House of Representatives, Independent Of- 
fices Appropriation Act (1960), pp. 1197-1198. Such a 
provision was placed in the appropriation bill, H.R. 7040, 
and explained by House Report No. 350, 86th Cong., Ist 
sess., as follows (p. 8): 


In the general provisions for General Services 
Administration the Committee has included neces- 
sary language to permit the purchase of a special 
purpose building in Portland, Oregon, where in so 
doing, the Government will save substantial rental 
costs. The Committee has also included a provision 
authorizing certain necessary changes in project costs 
within the total program for the construction of pub- 
lie buildings. 

When this approprition bill was before the Senate 
Committee, the officials of G.S.A. requested substartial 
enlargement of the scope of this “saved money” provision 
as follows (Hearings before the Senate Appropriations 
Committee, Independent Offices Appropriation Act (1960), 
p. 470): 

GSA Amendment No. 12 


GENERAL PROVISIONS 
PROPOSED AMENDMENT 


On page 19, line 11, strike out “a building in Port- 
land, Oregon” and insert in lieu thereof “buildings 
and sites thereof by purchase, condemnation or other- 
wise.” 

BUDGETARY DATA 

None applicable. 


LEGISLATIVE HISTORY 


GSA Budget justifications—Not mentioned. 

House hearings—Part 2 informally discussed with 
the committee, but nothing shown in the record. 
House Report No. 350.—Page 8, “In the general pro- 
visions for the General Services Administration the 
committee has included necessary language to permit 
the purchase of a special purpose building in Port- 
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land, Oreg., where in so doing the Government will 
save substantial rental costs. ° * °” 


JUSTIFICATION OF THE AMENDMENT 


At present GSA is renting several buildings in 
various parts of the country for oceupancy of rela- 
tively permanent establishments of the Government. 
In some cases it is believed that acquisition of exist- 
ing properties would not only save considerable rental 
costs but also that acquisition would be more eco- 
nomical for the Government than construction of new 
facilities. 

One such case at Portland, Oreg.. was discussed 
informally with the House Appropriations Subeom- 
mittee, which resulted in the general provision on 
page 19, lines 5 through 14. 


t is not improbable that underruns of construc- 
tion costs of buildings financed by appropriations 
under the head “Construction, public buildings proj- 
ects” may make balances available not only for ac- 
quisition of the building at Portland, Oreg., but also 


at other desirable locations. 


In order to enable GSA to acquire such other build- 
ings as can be financed from such balances as may 
become available, it is prpoposed [proposed] to 
eliminate reference to a specific location and substi- 
tute more general authority for the acquisition of 
buildings. 

The Senate adopted the language suggested in G.S.A. 
Amendment No. 12, and the committee report stated 
without qualification that “the appropriation ‘Construc- 
tion, public buildings projects’ be available for the acqui- 
sition of buildings and sites thereof by purchase, con- 
demnation, or otherwise.” S.Rept. No. 423, 86th Cong., 
Ist sess., p. 8. When the appropriation bill went to con- 
ference there was a disagreement over this matter be- 
tween the House and Senate conferees, but the Senate 
version was finally adopted. See Conference (House) 
Rept. No. 709, 86th Cong., 1st sess.; Cong. Ree., 86th 
Cong., 1st sess., pp. 14141, 14699. The “saved money” 
provision was finally enacted as set out above. 
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2 The legislative history of the 1961 appropriation.— 
It is, of course, the 1961 appropriation on which the 
United States relies for its authority to take the building 
at 1717 H Street, N. W. In the hearing on the Independent 
Offices Appropriations Act of 1961, G.S.A. requested that 
the saved money provision be extended for another year. 
Hearings before the Committee on Appropriations, House 
of Representatives, 86th Cong., 2d sess., Independent 
Offices Appropriations Act (1961), Part 2, p. 36. In re- 
questing the extension of the previously granted “saved 
money” provision, G.S.A. gave a full accounting of what 
it had done with the saved money. As the legislative 
history shows, members of the committee were enthusi- 
astic over the manner in which the money had been used. 
Nor was any question raised about limiting the buildings 
that could be bought with the saved money. Pertinent 
excerpts from the House Hearings (supra), pp. 3, 7-8, 
8-9, are set out in the Appendix (infra, pp. 33-36). 

In this hearing G.S.A. advised Congress that it had 
used the saved money provision to purchase 10 ordinary 
privately owned buildings and nine buildings built under 
the so-called lease-purchase program. With this knowl- 
edge of how G.S.A. was using its authority to purchase 
office buildings throughout the country, including one at 
1724 F Street, N. W., Washington, D.C., Congress ex- 
tended the authority in the Independent Offices Appro- 
priation Act, 1961, 74 Stat. 425, 434, as amended, 74 Stat. 
826. It is with this appropriation that money was made 
available to procure the Matomie Building at 1717 H 
Street, N. W. 

3. The legislative history of the 1962 appropriation.— 
In the hearings on the Independent Offices Appropriation 
Act, 1962, G.S.A. again asked and received an extension 
of the authority to use saved funds from construction 
projects to purchase office buildings throughout the coun- 
try. Hearings, House Committee on Appropriations, In- 
dependent Offices Appropriations for 1962, pp. 942-943, 
944.945: Senate Committee on Appropriations, Independ- 
ent Offices Appropriations for 1962, p. 395; 75 Stat. 352. 
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In these hearings. G.S.A. gave Congress a list of the 
buildings it had purchased with the saved funds. In this 
list were the following three buildings in Washington, 
D. C., including the one condemned in this suit: 119 D 
Street, N. E.; 1724 F Street, N. W.; 1717 H Street, N. W. 
See Senate Hearings cited supra. 

C. The administrative interpretation of the “saved 
funds” provision as an independent authority —G.S.A. 
has interpreted the authority to use the saved money “for 
(1) acquisition of buildings and sites thereof by pur- 
chase, condemnation. or otherwise * * *” (74 Stat. 826) 
as being an independent authority to acquire office build- 
ings of the type discussed in the legislative history. 
G.S.A. has twice reported to Congress that it was using 
the authority to acquire office buildings generally, and 
the legislative history shows that each time Congress 
has renewed the authority with no question raised or 
limitations placed on the use of the saved money. 

Indeed, in this case the United States has appeared 
in court with a deposit of the $9,900,000 that Congress 
appropriated. Congress was then advised of the specific 
use of these funds. Neither the Congress nor its watch- 
dog agency, the General Accounting Office has made any 
complaint about this $9,900,000 being used improperly, 
but only the appellants have raised such a question. The 
fact that, after being advised of the expenditure of the 
funds to purchase the Matomie Building, Congress _re- 
newed G.S.A.’s authority to use saved money for another 
year, is ample evidence that the administrative interpre- 
tation given to the appropriation provision is in accord 
with the congressional intent. Ivanhoe Irrig. Dist. v. 
McCracken, 357 U.S. 275, 293-294 (1958), and cases there 
cited; United States v. Kennedy, 278 F.2d 121, 126 (C.A. 
9, 1960). 


>General Accounting Office is the agency charged to report 
specially “every expenditure * * * made by any department or 
establishment in any year in violation of law.” Act of June 10, 
1921, 42 Stat. 26, 31 U.S.C. sec. 53(c). 
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D. The recent hearing of a subcommittee of the Senate 
Public Works Committce—Since the appeal of this case 
has been pending in this Court, a subcommittee of the 
Committee on Publie Works, United States Senate, held 
a hearing on the acquisition of the Matomic Building by 
the United States. The hearing, held on September 26, 
1961, was called by the subcommittee at the request of 
Mr. Joseph Casey as attorney for the appellant, Maia- 
tico. The hearings by themselves were nothing more 
than an investigation of the facts involved and the Sena- 
tors present refrained from expressing an opinion on the 
subject matter of the investigation. The United States 
does not believe these hearings will have any effect on 
this litigation except possibly to reconfirm G.S.A.’s au- 
thority to purchase the building. The United States has 
not been advised whether the subcommittee will make a 
report or take any further action. Copies of this hearing 
will be made available to the Court when they are printed. 

E. There is nothing in the statutory lanquage which 
indicates the authority relied on by the Government is 


limited by the Public Buildings Act of 1959—Having 
shown that Congress made an appropriation available 
for “(1) acquisition of buildings and sites thereof by 


eee 
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purchase, condemnation or otherwise, appellants’ 
case must fail because they cannot show the “compelling 
legislative history or the limiting effect of other statutes” 
required to restrict the plain meaning of the appropria- 
tion item. United States v. Kennedy, 278 F.2d 121, 123 
(C.A. 9, 1960). The only argument that appellants make 
is that the authority to condemn is limited by the pro- 
visions of the Public Buildings Act of 1959, 73 Stat. 479. 
40 U.S.C. sees. 601-615. 

The syntax of the “saved funds” authority shows that 
the Public Buildings Act of 1959 is not to be applicable 
to the authorization to acquire buildings by purchase. 
The “saved funds” authority has three separate provi- 
sions. Only the third one, “construction of projects for 
new public buildings approved pursuant to the Public 
Buildings Act of 1959” is expressly made subject to that 
Act. Expressio unius est exclusio alterious. 
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Appellants make the argument that the express mention 
of the Public Buildings Act of 1959 in the third provision 
of the “saved funds” authority was intended to relate 
to all three provisions (Br, 17-18). The punctuation of 
the sentence refutes this interpretation. Clause (1) and 
clause (2) are separated from each other and clause (3) 
by commas. However, clause (3) without any break by 
a comma reads: “and (3) construction of projects for new 
publie buildings approved pursuant to the Public Buildings 
Act of 1959.” 74 Stat. $26. With this syntax there is no 
warrant, cither logical or grammatical, for trying to foree 
the phrase “approved pursuant to the Public Buildings 
Act of 1959." to modify clauses (1) and (2). 

F. The amendment of the “saved funds” provision in 
the 1961 appropriation shows Congress intended the limi- 
tations of the Public Buildings Act of 1959 to apply only 
to new construction—The Government's interpretation 
that (1) acquisition of buildings and (2) extension or con- 
version projects are not required to have the prior ap- 
proval of the Public Works Committees is also shown 
by the amendment which appellants try to ignore as 
“irrelevant.” (See fn. 4. supra.) This amendment shows 
that, as originally passed, clause (2) extension or con- 
version projects did require the prior approval of the 
Public Works Committees, and the amendment was passed 
to exempt it. As passed by the House, the provision 
read: 


Appropriations under the head “Construction, Public 
Buildings Projects” shall be available for acquisition 
of buildings and sites thereof by purchase, condemna- 
tion or otherwise, including prepayment of purchase 
contracts. or for other approved extension and con- 
version projects outside the District of Columbia. 


As thus stated. G.S.A. had authority to use the saved 
money to purchase existing buildings as they had done 
in the past without approval of the Public Works Com- 
mittees or they could use the money for approved ex- 
tension and conversion projects outside the District of 
Columbia. They would have lacked authority to use the 
money for new construction projects. 
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To remedy this, G.S.A. requested the Senate to strike 
the words, “extension and conversion,” and this was done. 
Hearings. Committee on Appropriations, United States 
Senate. Independent Offices Appropriations (1961). pp. 
166, 204-205. As the bill was enacted it gave G.S.A. 
authority to purchase existing buildings with the saved 
money without prior approval, or the saved money could 
be used for either new or conversion construction outside 
the District of Columbia provided it had the prior ap- 
proval of the Public Works Committees. 74 Stat. 425. 
434. 

The purpose of the amendment in the second supple- 
mental hill was to exempt conversion and extension of 
government-owned buildings from having to get prior 
approval of the Public Works Committees. It was in 
this sense that the amendment gave G.S.A. an “addition 
to authority” to enable it to use savings realized in the 
construction of public buildings to convert and remodel 
existing government-owned buildings. H.Rept. No. 2166. 
86th Cong., 2d sess., pp. 4-5. Any other interpretation 
is meaningless for it is clear from the prior history that 
G.S.A. already had authority to use saved money for 
approved conversion and extension projects. 


II 


The Public Buildings Act of 1959 Is Not Applicable to the 
Acquisition of the Office Building Condemned in this Case 


Appellants’ entire case rests on their argument that 
G.S.A. did not, in the acquisition of the building at 1717 
H Street, comply with the requirements of the Public 
Buildings Act of 1959, 73 Stat. 479, 40 U.S.C. sees. 601- 
615. G.S.A. has, since the saved funds provision was 
originally enacted on September 14, 1959, purchased 21 
buildings, including three in Washington, D. C., for a 
price of over $37,000,000. Hearings, Senate Committee 
on Appropriations, Independent Offices Appropriations 
for 1962, p. 395. These purchases of 21 buildings for 
over $37,000,000 have been accomplished without any at- 
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tempt to follow the procedures outlined in the Public 
Buildings Act of 1959, supra, because the saved funds 
provision is separate from and independent of the con- 
struction program authorized in the 1959 Act. 

A. The Public Buildings Act of 1959 is primarily 
concerned with construction of public buildings.—The pur- 
pose of the Public Buildings Act of 1959 is to provide 
an orderly and continuing program for authorizing the 
construction of public buildings. This is made apparent 
from the opening provision of the act: “No public build- 
ing shall be constructed except by the Administrator, who 
shall construct such public building in accordance with 
this Act.” See. 2, 73 Stat. 479. It is also apparent from 
both the House and Senate reports that the legislation 
is primarily concerned with a program for the construc- 
tion of new public buildings. H-Rept. No. 557; S.Rept. 
No, 694, 86th Cong. The history of the laws authorizing 
public building construction is outlined in the House Re- 
port (H.Rept. No. 557, 86th Cong.. pp. 3-7). At the time 
this statute was enacted the authority granted by the last 
previous general statute authorizing appropriations for 
the construction of public buildings, the Public Buildings 
Act of 1926, 44 Stat. 630, had been exhausted (H.Rept. 
No. 557, 86th Cong.. p. 3). 

The United States does not overlook the fact that the 
third section of the Public Buildings Act of 1959 pro- 
vides the Administrator of G.S.A. with authority to ae- 
quire any building “which he determines to be necessary 
to carry out his duties under this Act” and that the title 
of the Act states it provides for “the construction, alter- 
ation, and acquisition of public buildings” (73 Stat. 479). 
Appellants argue (Br. 19) that the authority to acquire 
buildings contained in the 1959 Act is “to a large extent, 
exclusive authority.” There is no basis for this inter- 
pretation for, as has been shown, the Act was primarily 
concerned with construction, and acquisition of existing 
buildings for use as such ® was, at most, only a peripheral 


*In contrast with the acquisition of sites for future buildings, 
which sites may contain existing buildings. 
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concern. Neither the Public Buildings Act of 1959 nor 
its legislative history says that it shall henceforth be the 
exclusive authority for the acquisition of existing build- 
ings. We assume that appellants would not argue that 
this legislation placed it beyond the power of Congress 
to give G.S.A. independent authority to acquire a build- 
Ing by subsequent legislation. That is what Congress 
has done by enacting the saved funds provision. It is 
beyond doubt that an appropriation which makes funds 
available carries all the authorization which the Executive 
Branch needs to procure real property. See cases cited 
supra, p. 11. It should be doubly beyond doubt when 
the appropriation which makes the funds available also 
contains the provision that it shall “be available for (1) 
acquisition of buildings and sites thereof by purchase, 
condemnation, or otherwise * * *.” 74 Stat. 826. Con- 
gress could hardly have made it clearer that it was giving 
an independent right to acquire property separate from 
any other provision of law when it bestows an independ- 
ent right of condemnation with it. 

B. The independent authorization of the “saved funds” 
provision does not repeal any part of the Public Build- 
ings Act of 1959.—It is incorrect to say, as appellants 
do (Br. 14), that the Government is contending that the 
independent authority to acquire property “worked a 
repeal by implication” of the provisions of the Public 
Buildings Act of 1959. The fact is that the authority 
to acquire and to construct new buildings contained in 
the Public Buildings Act and the authority to acquire 
in the “saved funds” appropriation are simply two in- 
dependent authorities to acquire property, neither of 
which is controlled by or changes the other. When ap- 
propriations are made pursuant to the Public Buildings 
Act of 1959, the provisions of that Act remain just as 
much in foree today as the day it was enacted. Appel- 
lants continue to insist on their mistaken belief that the 
authority to acquire contained in the Public Buildings 
Act of 1959 is an exclusive authority, and that any subse- 
quent authority to acquire will be subject to that Act 
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unless it specifically says “This authority to acquire shall 
not be subject to the Public Buildings Act of 1959.” 
Congress is not so limited, but it can continue to give 
the authority to acquire property as it always has. In 
this connection appellants, by omitting statutory lan- 
guage, give the impression that the 1959 Act is much 
broader in terms than it is. In quoting from Section 8 
of the Public Buildings Act of 1959, appellants leave out 
what is for present purposes the most important clause 
of the section (Br. 11). This clause is underlined in the 
following complete quotation of the provision (73 Stat. 
481): “In carrying out his duties under this Act, the 
Administrator shall acquire real property within the Dis- 
trict of Columbia exclusively within [the area described].” 
Thus. the Public Buildings Act does not purport to limit 
the authority that may be given under other acts. A 
brief commentary on the Publie Buildings Act of 1959 
and the independent authority with which we are con- 
cerned here will show that the two separate authorities 
may operate with compatability each in its own sphere 
and serving different legislative purposes. 

C. The “saved funds” provision and the Public Build- 
ings Act of 1959 are compatible, each operating inde- 
pendently of the other.—Initially, it should be remem- 
bered that Congress does not appropriate money until 
after it is advised by the agency in some detail how the 
money will be spent. In this case G.S.A. said to Con- 
gress, in effect: “We think we can save money on the 
new buildings you have authorized. We have urgent 
needs for office space around the country. May we use 
the funds we can save to acquire rented space where it 
is cheaper to acquire outright than it is to continue long 
term leases?” It is to this proposition that Congress 
gave its assent when it included the saved funds pro- 
vision in the 1960, 1961 and 1962 appropriation acts. 
Obviously, the carrying out of such a program required 
a large amount of administrative discretion. The officials 
of G.S.A. had to see where the need was the greatest to 
replace rented office space. It had to be ascertained where 
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the rents were the highest or where buildings could be 
purchased at the greatest bargain in relation to the an- 
nual rents. In short, G.S.A, had to see where the Govern- 
ment could get the most for its money. The funds which 
were available under this appropriation were strictly lim- 
ited, as shown by the legislative history, to savings G.S.A. 
could make in the construction of specified authorized 
buildings. Further, the buildings it could acquire were 
limited to those needed to replace rented space for per- 
manent installations. It is thus erroneous to look upon 
this authority to acquire as some sort of carte blanche. 
When we turn to the Public Buildings Act of 1959, we 
find a statute that is chiefly concerned with government 
processes in securing authorization for particular build- 
ings that take place before any appropriation is made. 
A close examination of that Act shows that the very 
heart of the Act. and the place where everything begins. 
is the transmission of the prospectus for a proposed 
project to Congress. Section 7. 73 Stat. 480. 40 U.S.C. 
sec. 606. The primary duty of the Administrator of G.S.A. 
is to make a continuing investigation of public building 
needs and “as he determines necessary” the submission 
of proposed projects to Congress. Sections 12 and 7. 
73 Stat. 482, 480, 40 U.S.C. sees. 611 and 606. By the 
time one gets to the appropriation stage, appropriations 
are made for providing approved buildings. or for the 
sites of such buildings. This is the specific language of 
the 1959 Act: “no appropriation shall be made to con- 
struct any public building or to acquire any building to 
be used as a public building * * ° and no appropriation 
shall be made to alter any public building * * * if such 
construction, alteration, or acquisition has not been ap- 
proved by resolutions * * *."* 40 U.S.C. sec. 606. 
What happens. then, if Congress makes an appropria- 
tion “in violation” of this statutory provision? And it 
is clear here that it is Congress which has made an ap- 


7 Emphasis supplied by appellee in this brief. 
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propriation without complying with 40 U.S.C. sec. 606. 
The United States contends that nothing happens, that 
Congress has not in fact “violated the provision,” but 
has simply set up an independent authority to acquire 
outside the scope of the Public Buildings Act of 1959. 
But even if. arguendo, it is assumed that the later ap- 
propriation conflicts with the Public Buildings Act of 
1959, the later appropriation controls and the Public 
Buildings Act of 1959 cannot be rewritten by interpre- 
tation so as to make all subsequent appropriations for 
the acquisition of property subject to its provisions. 


Ill 


Other Arguments of Appellants Do Not 
Support Their Position 


A. The “taking area” argument—Appellants contend 
that, if the Government’s argument is correct, the taking 
area limitation contained in Section 8 of the Public Build- 
ings Act of 1959 “is absolutely meaningless” (Br. 12). 
Appellants’ argument, as we understand it, is that since 
there must be an appropriation before any property can 
be acquired, therefore if the appropriation in this case 
is authority to acquire without regard to the limitation 
of Section 8. then every appropriation for acquisition of 
property will be authority to acquire without regard to 
the limitation of Section 8. The fallacy in this argument 
is that each case must be decided on the language and 
legislative history of the individual appropriation. If 
a project is submitted by the Administrator of G.S.A. to 
the public works committees for approval pursuant to 
the Public Buildings Act of 1959, the project is approved, 
and an appropriation subsequently made, there would be 
little doubt that Section 8 would be applicable." There- 


‘It may be noted incidentally that a project approved pursuant 
to the Public Buildings Act of 1959 in the District of Columbia 
very often states the specific location in the prospectus submitted 
to the public works committees and in the budget justification 
submitted to the appropriations committees. 
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fore, it must be concluded that Section 8 of the Public 
Buildings Act of 1959 has meaning every place the Con- 
gress intended it to have meaning, viz., wherever the 
Administrator is carrying out his duties under that Act. 
The test in any given appropriation is whether the Ad- 
ministrator has proceeded under the Public Buildings Act 
of 1959 or whether Congress has given him independent 
authority as it did in this case. 

Appellants make the argument that G.S.A. has not 
notified Congress that it has used the saved funds au- 
thority to procure buildings outside the “taking area” 
for new construction in Washington, D. C. (Br. 15). 
The fact is that Congress has been notified both times 
it has renewed the saved funds authority that buildings 
outside this area were acquired in Washington, D. C. 
(See supra, pp. 15-16.) Appellants insist (Br. 15) that 
G.S.A. must emphasize the irrelevant fact that the three 
buildings acquired in Washington, D. C.. are all outside 
the taking area under the Public Buildings Act of 1959. 
In reporting on its activities, G.S.A. need not search out 
every law someone might think has been violated before 
there can be a congressional ratification of an adminis- 
trative interpretation. In the present case it would have 
required G.S.A. to make approximately this statement: 
“While it is not applicable, we want to advise you that 
this building is outside the taking area prescribed by the 
Public Buildings Act of 1959.” We submit that under 
the decided cases no such extreme action is required. 
See Ivanhoe Irrig. Dist. v. McCracken and United States 
v. Kennedy, cited supra, p. 16. In any event, it is absurd 
to our minds to say that the appropriations committees, 
as well as other members of Congress dealing with these 
public buildings matters. do not know that all of the three 
buildings are outside the taking area of the 1959 Act. 

B. Alleged limitations of the Public Buildings Act of 
1959 to new construction.—Appellants misconstrue the 
Government's argument that the Public Buildings Act of 
1959 is primarily concerned with construction of new 
public buildings (Br. 15-16). The Government does not 
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say that the Public Buildings Act of 1959 relates exclu- 
sively to new construction. Indeed, the acquisition of an 
already existing building can be authorized under that 
Act. But the fact that an existing building can be acquired 
under the 1959 Act does not mean that all acquisitions 
of existing buildings must be under that Act. Indeed. an 
authorization such as we have in the saved funds pro- 
vision to purchase existing buildings to replace high-rent 
office space occupied by the Government for long terms 
would almost be useless in the District of Columbia if it 
ean only be exercised in the taking area prescribed by 
the Public Buildings Act of 1959. There are only one 
or two such existing office buildings, at most, in the tak- 
ing area. There is no reason to assume that Congress, 
in its effort to cut down on long-term high rent space, 
has excluded the Nation’s Capital which has probably 
the highest concentration of such space in the country. 

C. The attempt to read the appropriation for “Con- 
struction, Public Buildings Projects” limitation into the 
“saved money” provision.—Appellants make the argument 


at pages 16-25 of their brief that the following language 
in the item, “Construction, Public Buildings Projects” 
in the Independent Offices Appropriations Act (1961), 
shows the intent that the “saved money” should be sub- 
ject to the Public Buildings Act of 1959 (74 Stat. 431) : 


For an additional amount for expenses * * * to con- 
struct public buildings projects and alter public 
buildings by extension or conversion where the esti- 
mated cost of a project is in excess of $200,000 pur- 
suant to the Public Buildings Act of 1959 (73 Stat. 
479) * * * $165,441,000 * * * Provided, That the 
foregoing amount shall be available for public build- 
ings projects, subject to approval of any such project 
by resolutions adopted by the Committee on Public 
Works of the Senate and House of Representatives, 
respectively, at locations and at maximum construc- 
tion improvement costs (excluding funds for sites 
and expenses) as follows: [here follows a list of 21 
specific projects, each with a dollar limitation]. 


of 


The limitations here are placed on new construction proj- 
ects which are listed. This is clear both from the legis- 
lative history given below and the fact that the “saved 
money” provision is a completely separate and independ- 
ent provision of the appropriation act found under “Gen- 
eral Provisions” rather than under “Construction, Public 
Buildings Projects.” There is no warrant for reading 
this section by implication into the saved money provi- 
sion. The legislative history shows Congress has know- 
ingly made a distinction between use of saved money for 
new construction and its use for acquisition of existing 
buildings to save rent. The reason the language above- 
quoted was required is made clear from House Report 
No. 1519, 86th Cong., 2d sess., p. 8, showing the fact that 
the prospectuses for the new construction projects had 
not cleared the legislative committees (i.e., the commit- 
tees on public works). See also p. 304, Hearings, Com- 
mittee on Appropriations, House of Representatives, 86th 
Cong., 2d sess., Independent Offices Appropriations Act 
(1961). 

An extended discussion of the new construction and 
alterations of existing government buildings took place 
at the House hearings. See Hearings, Committee on 
Appropriations, House of Representatives, 86th Cong., 
2d sess.. Independent Offices Appropriations Act (1961), 
pp. 99-108, 1099-1123. A detailed analysis of this testi- 
mony would serve no useful purpose, but it is notable 
that in all this testimony the emphasis is on new con- 
struction, with the buildings purchased out of saved funds 
being mentioned indirectly, if at all. After reading this 
material, it is easy enough to see why Congress would 
carefully limit the authority to construct. In the Senate 
hearings, Mr. Floete pointed out that certain of the new 
construction projects had been knocked out on the floor 
of the House on a point of order because there had been 
no approval by the Public Works Committees. Hearings 
before the Senate Committee on Appropriations, Inde- 
pendent Offices Appropriation (1961), pp. 178-179. In a 
cautious mood, because the proposed Court of Claims 
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building had not been approved, the Senate added the 
language requiring prior approval of the Public Works 
Committees, “in order to limit these funds to authorized 
projects.” S.Rept. No. 1611, 86th Cong., 2d sess... p. 73 
Hearings, supra (ibid.), p. 179. There is nothing in either 
the Senate Hearings or committee report, however, which 
indicates that any question is being raised about the 
“saved money” provision purchases of existing buildings 
listed in the House Hearings. The emphasis, as in the 
ease of the House Hearings. is entirely on new construc- 
tion. Senate Hearings (supra), pp. 175-192, 204-205. One 
should not be misled when in these hearings there is a 
reference to “approved projects” as the Justification 
printed at page 166 of the Senate Hearings (supra). 
The term “approved projects” is used to refer to new 
construction, and this is made clear by the subsequent 
language “whether for a new building or extension and 
conversion of an existing building for which funds were 
not specifically provided® * * °.” 

The distinction made between the money spent on new 
construction, which is subject to control by the Public 
Works Committees, and the saved money to acquire office 
space to replace rented space is reasonable and consonant 
with the policy expressed in the Public Buildings Act 
of 1959. That Act states that the purpose of control by 
congressional committees is “to insure the equitable dis- 
tribution of public buildings throughout the United 
States * * °.” 40 U.S.C. sec. 606(a). The primary pur- 


° The term “approved projects” is also used at various places 
to indicate those projects which were approved, not under the 
Public Buildings Act of 1959, but under the lease-purchase legis- 
lation, by the Public Works Committees. 40 U.S.C. sec. 356(a) 
and (e). See, for example, Mr. Floete’s statement at page 450 of 
the Hearings before the Senate Appropriations Committee, Inde- 
pendent Offices Appropriations Act (1960). The reason the state- 
ment that G.S.A. was going to purchgase “approved projects” was 
made there was that at the time of the hearings the amount 
of money anticipated from savings on construction projects 
was only enough to purchase the Lloyd Building at Portland, 
Oregon, and possibly the warehouse at Franconia, Virginia. Both 
these projects had been approved under the lease-purchase legis- 
lation, supra. 
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pose of the use of saved money to acquire existing office 
buildings is to economize where the United States is 
already renting office space for permanent installations, 
and it would be cheaper to purchase outright. In the 
case of new construction, Congress can control which of 
several alternate projects should be built. However, in 
spending the saved money to acquire an existing office 
building, the criterion is whether—in space already being 
used for a governmental purpose—it would be cheaper 
to buy or rent. The latter decision is one which obviously 
requires a great deal more administrative flexibility, and 
Congress has provided it by the “saved money” provision 
of the appropriations acts. 

D. The interpretation of the “saved money” provi- 
sion.—We have already shown supra the correct interpre- 
tation of this provision. Appellants continue at pages 
26-28 of their brief their mistaken argument that the 
approval of the Publie Works Committees is necessary 
before G.S.A. can use the “saved funds” authority to 
purchase an existing building. Appellants do not recog- 
nize the distinction between new construction or major 
alterations on the one hand and a completely separate 
authority to acquire existing buildings to replace long- 
term high rent space. 

The very legislative history appellants quote on pages 
27 and 28 of their brief makes it abundantly clear that 
the conversation is about new construction or major alter- 
ations. Thus, Mr. Thomas says, “Do you have any au- 
thority to spend one penny for sites or planning or con- 
struction until the committee * * * on Public Works 
completely agree * * °.” And again: “Mr. Thomas. 
That is the question I asked. Does the General Services 
Administration have any authority to spend any Federal 
funds either for sites or planning or for construction in 
the form of a new building or major alteration * ° * 
until more or less every ‘i’ has been dotted and every 
‘t? crossed ° ° °*.” Mr. Floete states that “The first 
section of the Public Buildings Act of 1959 says that no 
public building shall be constructed except by the Admin- 
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istrator * * °° Mr. Thomas answers, “Does that act in 
a great many respects tie the hands of the Administrator 
and slow down the construction and major alterations 
of public buildings?” Appellants have not quoted the 
opening statement of Mr. Thomas at the hearing from 
which the above excerpts are taken. This opening state- 
ment appears at page 1099 of the House Hearings, In- 
dependent Offices Appropriations Act, 1961: 


Mr. Thomas. Gentlemen, will the committee please 
come to order. The committee will again examine 
the construction program in all of its aspects, dealing 
with the construction of new buildings and major 
alterations as well as sites and planning for fiscal 
year 1961. 

Obviously nothing but a muddle can result from trying 
to apply legislative history dealing with new construc- 
tion and major alterations under the Public Buildings 
Act of 1959 to a completely separate authorization to 
replace high-rent long-term office space. 

At pages 29-31 of their brief, appellants reiterate the 
argument they have made earlier in their brief that, since 
the appropriation item, Construction, Public Buildings 
Projects, is available “subject to approval of any such 
project by resolutions adopted by the Committee on Pub- 
lice Works.” the independent authority in the “saved 
funds” provision is also subject to such approval. We 
have explained, supra, pp. 27-28, why it was necessary 
to place this limitation in the appropriation. It has 
nothing whatsoever to do with the “saved funds” authori- 
zation, but it related to certain new construction projects 
listed in the appropriation which had not received the 
prior approval of the Public Works Committees. Using 
appellants’ logic, one could also argue that, since the 
appropriation was “for expenses * * * necessary to con- 
struct public buildings,” the “saved funds” could only 
be spent for acquisitions to be used for new construction. 
even though the legislative history makes it clear that 
the saved funds provision was completely independent 
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of the Construction, Public Buildings Projects item except 
as a source of funds. 

Quite contrary to appellants’ assertion on page 31 of 
their brief, both “common sense” and legislative history 
show why the limitation was placed in the appropriation. 
It was for a specific purpose relating to new construction 
projects. There was no discussion about the necessity 
of any comparable limitation on the saved funds authority. 

Finally, at page 31 of their brief, appellants make the 
obvious argument that if Congress wants to exempt an 
appropriation from another provision of law it knows 
how to do so. It is equally obvious that the Public Build- 
ings Act of 1959 does not attempt to preclude or limit 
a government agency from exercising an independent 
authority to procure property or from spending an in- 
dependent appropriation made by Congress. In the ex- 
ample appellants give. the statute from which the appro- 
priation is exempted provides: “no appropriation shall 
be obligated or expended for the rent of any building” 
not complying with the limitations of the Economy Act. 
Act of June 30, 1932. 47 Stat. 412, 40 U.S.C. see. 278a. 
In short, no exemption was made because none was neces- 
sary. The fact is, as is shown by clause (3) of the “saved 
funds” provision discussed in this brief, Congress well 
knows how to subject appropriations to limitations when 
it so desires. 
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CONCLUSION 


For the foregoing reasons it is submitted that the order 
of the district court granting the United States immedi- 
ate possession of the property and striking all of con- 
demnees’ answer except the first paragraph and the order 
of the district court denying condemnees’ motion to dis- 
miss are correct and should be affirmed. 


RAMSEY CLARK, 
Assistant Attorney General. 


ROGER P. MARQUIS, 

A. DONALD MILEUR, 
Attorneys, 
Department of Justice, 
Washington 25, D.C. 


OCTOBER 1961 
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APPENDIX 


HEARINGS, COMMITTEE ON APPROPRIATIONS 
HOUSE OF REPRESENTATIVES, INDEPENDENT 
OFFICES APPROPRIATIONS FOR 1961, 
PAGES 3, 7-8, 8-9 


(Page 3): 


Under the authority granted us last year to use 
savings on construction projects for the acquisition 
of existing buildings, including buildings under pur- 
chase contract, we have made the following commit- 
ments: 


Building 
Privately owned: Purchase price 


_ Los Angeles, Calif. (FOB) 950,000 
. Menlo Park, Calif. (geological survey ).....--- 1,558,426 
' San Francisco, Calif. (warehouse).. ... 3,000,000 
. Atlanta, Ga. (Peachtree-Baker ) 5,075,000 
. Boston, Mass. (Ipswich) sz 612,100 
” Greensboro, N. C. (South Ash St.) ... 1,825,000 
. Portland, Oreg. (Lloyd) 5,584,000 
. Charlottesville, Va. 462,500 
’ Parkersburg, W. Va. (6th and 7th Sts.).. 1,090,000 
. Washington, D. C. (1724 BR iSti) octane 475,000 


—————- 


Subtotal... .ce.cececseseececeeseeeeceseseeereenssteneeess $20,132,026 


— 
Lease purchase: 


. Rock Island, Ill $ 1,553,047 
Jonesboro, La... 288,500 
Lake Charles, La.... . 1,471,600 
. Redwood Falls, Minn... . 398,800 
. 78,600 

427,800 

bis : 307,800 

Terrell, Tex..... 322,400 
. Mount Hope, W. 609,300 


WENA UP wr 


——_———_- 


Subtotal $ 5,657,847 


——S——S— 


Grand total $25,789,873 


On the nine lease-purchase projects being pur- 
chased, the tax and interest savings will be $3.7_mil- 
lion. On the other 10 buildings being purchased for 


$20.1 million, the net rental savings annually will be 
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$2,100,000. The average period of amortization wiil 
be 10 years. The average cost of buildings acquired 
is $12.92 per net square foot, substantially less than 
new construction cost. 


PURCHASE OF BUILDINGS 


Under the authority which this committee granted 
us last year, we have proceeded to purchase certain 
lease-purchase projects and certain new buildings; 
a total of 10 new buildings scattered all over the 
country at a purchase price of $20,132,026 and 9 lease- 
purchase projects totaling $5,657,847. We think that 
all of those were good purchases. We think they 
were good for the Government. As an indication 
of that, on the nine lease-purchase projects we will 
save $3.7 million in interest and taxes that we would 
otherwise have to pay so the net cost of the build- 
ings. if you deduct that amount, is very, very small 
indeed. 

On the 10 buildings purchased for $20 million, the 
net annual rental savings will be $2,100,000, which 
means they will amortize in 10 years. 

Another factor that we considered in making these 
purchases was what it actually cost us a square foot. 
The average cost of the 10 buildings bought was 
$11.40 a square foot gross, which includes not only 
the buildings but the land. The average cost of the 
lease-purchase buildings was higher because they were 
new buildings, but they were still good business deals 
because we just within the last year and a half had 
let them by competitive contract and we only paid 
the exact amount of the principal due, plus the in- 
terest. We did not pay any penalty for prepaying 
any of these contracts. So we think all of those 
were good deals for the Government. 
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(Pages 8-9): 
SPACE PROBLEM 


We are still having trouble with the space prob- 
lem. It is one which is always with us. We have 
constant demands from other agencies for more space. 

Mr. Tuomas. Mr. Flocte, I am trying to strengthen 
your position. It does not need much strengthening, 
for that $25 million on the purchase of those build- 
ings—$5 million plus on the lease-purchase and your 
outright purchase of $20 million. Where did the 
money come from? 


BUILDING PURCHASES FINANCED 
FROM SAVINGS 


Mr. Froere. It came from the savings on the con- 
tracts that we have let during the past year and 2a 
half. 

Mr. Txoxas. Don’t put your candle under a bushel 
and hide it. You saved $25 million. You should get 
eredit for it. That is not exactly to be sneezed at. 

Mr. Fuoete. No. I have the data on it here. 

Mr. Yares. Where did you save $25 million, Mr. 
Floete? 

Mr. Frorte. We estimated the cost of these proj- 
ects, some of them several years ago, and we set up 
a certain amount for construction. You appropriated 
those amounts. 

Mr. Yates. Were these under lease-purchase con- 
tracts? 

Mr, Froets. I am talking of those where construc- 
tion was financed by direct appropriations. 

Mr. Tomas. Go back to your main figure. You 
had about $850 million set up for construction for 
X number of buildings. When you got through let- 
ting the contracts, instead of having an overrun you 
saved in the neighborhood of $30 millon? 

Mr. Fuorete. $29,670.000. 

Mr. Tuomas. So instead of having an overrun like 
we see most agencies coming in here with, you saved 
almost $30 million. 

Mr. Fuorre. That is correct. 

Mr. Tuomas. With that $30 million you have turned 
around and reinvested it and bought those buildings. 
with the 20 plus the 5 or 6 under lease-purchase. 
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Mr. Froete. That is correct. 

Mr. Ostentac. Those were contracts on outright 
purchase and construction rather than lease-purchase? 

Mr. Turris. That is correct. That was part of the 
funds appropriated year before last in the $152 mil- 
lion for construction of buildings. 

Mr. Yates. I was under the impression that the 
lease-purchase contracts came in here. 

Mr. Toomas. They do. 

Mr. Frorre. They are in here, too, for savings. 

Mr. Yates. Did you buy those contracts up and 
thereby save on the total? 

Mr. Frorte. No. We saved it on, those constructed 
out of appropriations. For instance, if we figured 
a building was worth $200,000 and you appropriated 
*200.000 and we let the contract and got it at $180,000, 
we set aside that $20,000. Under the terms of last 
year’s bill we were permitted to use it for the aequi- 
sition of new buildings including the purchase of 
lease-purchase contracts specifically. 

Mr. Yates. How many lease-purchase contracts 
did vou buy up? 

Mr. Fioete. Nine. 

Mr. Yares. Are they listed in your statement? 

Mr. Frorte. Yes; the top of page 3. 

Mr. Joxas. May I ask a question? 

Mr. Tuomas. Surely. 

Mr. Joxas. About the 10 listed on page 2. they 
were not lease-purchase contracts? 

Mr. Frorre. No, sir. They were privately owned. 

Mr. Joxas. They were buildings that had been 
privately built and leased to the Government and 
you just went into the market and bought them? 

Mr. Froete. That is right. 

Mr. Jowas. You didn’t have an option on them? 

Mr. Fuorte. No. We had no option on any of 
them. We had to negotiate every one of them from 
scratch. 
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A. The Government does not give separate treatment to 
the two different questions presented by appellants’ brief 
despite the fact that these questions are based on wholly 
different statutory provisions. Instead, it argues broadly 
that the Public Buildings Act of 1959 does not apply to 
the expenditure of ‘‘saved funds.’’? The Government’s 
brief thereby leaves the impression that all of the reasons 
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in support of its position are applicable equally to both 
Section S$ and Section 7 of the Publie Buildings Act—the 
requirement that acquisitions in the District of Columbia 
be within the ‘‘taking area,’’ and the requirement of prior 
approval of the Public Works Committees. It seems im- 
portant to us to point out that in reading the Government’s 
brief it is necessary to consider whether a particular argu- 
ment has application to one or the other of the statutory 
provisions on which appellants rely. 


For example, the Government makes much of the ab- 
sence of a comma in the amendment to the Independent 
Offices Appropriation Act, 1961 made by the Second 
Supplemental Appropriation Act, 1961. (Govt. Br. 17-19). 
On this basis the contention is made that the phrase ‘‘ap- 
proved pursuant to the Public Buildings Act of 1959’? does 
not modify ‘‘aequisitions of buildings,’’ and accordingly 
such approval is unnecessary in connection with this ac- 
quisition of an existing building. We demonstrate, infra, 
pp. 15-21, that this ‘‘comma’’ argument is fallacious even 
as to the question regarding committee approval. But 
even were this not so and even if the absence of this 
comma demonstrated that committee approval need not be 
obtained for the acquisition of existing buildings paid out 
of *‘saved funds,’’ this reasoning has no application what- 
ever to whether or not the ‘‘taking area’’ provision is 
applicable. The modifying phrase in the amendment deals 
only with the question of committee approval. It has 
nothing to do with the application of Section § of the 
Publie Buildings Act. 


The same remarks could be made as to most of the 
arguments contained in the Government’s brief. Thus, the 
Government lays great stress on the fact that the Public 
Buildings Act is simply a limitation on the right of Con- 
gress to appropriate, and accordingly is not a limitation 
on a subsequent appropriation act which Congress may 
have made in violation of the earlier act. (Govt. Br. 23-24) 


2 
9 


The limitation on appropriations deals, however, only with 
the requirement of committee approval. It has no applica- 
tion to Section 8 which plainly limits the right of the 
Administrator to ‘acquire’? outside the ‘‘taking area.’” 


The following section of this Reply Brief is a refutation 
of such of the Government's arguments as have any appli- 
eability to the ‘‘taking area’’ requirement, culled from 
here and there throughout its brief. 


B. In our main brief we argued that if the ‘taking 
area’’ restriction were not applicable in this case, it would 
never be applicable, since the ‘‘taking area’’ provision it- 
self contains no appropriation and the appropriation in 
this case is made in the most general terms without any 
specification of the area of acquisition. The Government’s 
reply to this contention is as follows: 


“The fallacy in this argument [of appellants] is that 
each case must be decided on the language and 
legislative history of the individual appropriation.”’ 
(Govt. Br. 24] 


The Gorernment’s response does not answer the ques- 
tion. Tt simply states it. It is, of course, true that whether 
or not an appropriation is subject to the restriction of a 
general statute depends on congressional intention as re- 
vealed by the legislative history of the appropriation act. 


But the Government has not produced a shred of legis- 
lative history which even remotely suggests that this ap- 
propriation—made in the most general terms—is not 
subject to the general overriding statutory restriction on 
the acquisition of real estate in the District of Columbia 
outside of the ‘‘taking area.”’ 


1 Again, the Government argues that the Public Buildings Act of 1959 ‘‘is 
primarily concerned with a program for the construction of new public build- 
ings’? (Govt. Br. 20). This contention too has nothing to do with See- 
tion $ of the statute, defining the ‘‘taking area,’’ which is specifically appli- 
cable to all real estate in the District of Columbia which the Administrator 
may ‘‘acquire’’ (40 U.S.C.A. 607 (a) )- 
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The only thing which the Government has produced is, 
not legislative history, but a record of post-legislative ad- 
vice to Congress from which Congress might have dis- 
covered that in one or two instanees GSA had violated the 
‘‘taking area’’ restriction. We have already discussed in 
our main brief the nature of the notification given to 
Congress regarding the acquisition of 1724 F Street, Wash- 
ington, D. C., and that it was hardly designed to call the 
committee’s attention to the fact that the acquisition was 
in violation of the ‘‘taking area’’ restriction. 


In addition to the F Street property, the Government 
now relies on its post litem motam advice to Congress that 
it had acquired a building at 119 D Street, N. E., and the 
building in this case! 


From this and the fact that the ‘‘saved funds’’ provi- 
sion was re-enacted, the Government argues that we have 
here a case in which an administrative interpretation of a 
statute has, by its re-enactment, been incorporated into 
law. 


In the first place, the Government’s purchase of two 
buildings in violation of the ‘‘taking area’’ restriction does 
not constitute an administrative ‘‘interpretation’’ of the 
‘“saved funds”’ provision. This is not a case where there 
has been a ‘‘... prior long standing and consistent ad- 
ministrative interpretation ...’’ (United States v. Leslie 
Salt Co., 350 U.S. 383, 396 (1956) ). 


It is much more likely that these two purchases con- 
stitute, not an administrative interpretation that the ‘‘tak- 
ing area’’ restriction is not applicable to ‘‘saved funds’’, 
but rather an administrative oversight or error in which 
the agency purchased two buildings in violation of its au- 
thority without ever realizing it. GSA now attempts to 
convert this error into an administrative ‘‘interpretation.”’ 


Moreover, even if this were an administrative interpre- 
tation of the statute, the re-enactment of this provision 
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cannot reasonably be construed as legislative incorpora- 
tion of the administrative interpretation. This is clear 
from the manner in which GSA notified Congress of its 
‘‘administrative interpretation.’? We have already de- 
scribed the notification to Congress of the acquisition of 
the F Street property (Appellants’ Br. 14-15). The man- 
ner in which the other ‘‘acquisitions’’ were called to Con- 
gress’ attention is illustrated by the only document which 
GSA ever submitted to Congress listing the three ‘‘acquisi- 
tions’’ (including the instant one) which violate the ‘‘tak- 
ing area’? restriction. This document may be found in the 
Hearings Before the Subcommittee of the Committee on 
Appropriations, Senate, 87th Cong., 1st Sess., Independent 
Offices Appropriation, 1962, pp. 390-395. The report is 
headed ‘‘GSA Construction of Public Buildings’? and 
was submitted to the Committee for inclusion in the Hear- 
ings as a result of the following colloquy: 


Senator Magnuson. What Congress wants to know, 
I think, is what we plan now for the next year. We 
have got this for 1962. What about fiscal 1963 and 
1964 up to the point where you are dealing with proj- 
ects that have been authorized or sites and things that 
have been done? In other words, what we run into 
up on the floor of the House is the priorities, ‘‘Why 
isn’t my project in when you are doing this?’’ 

And we want to have that complete list. 

Mr. Boutin. We would be able to give you, Mr. 
Chairman, a complete list after next Monday for the 
record. We have met with the House Public Works 
Committee and expect to meet with the Senate Public 
Works Committee Monday afternoon. We will then 
be able to give you a complete listing. 

Senator Magnuson. Give us the best information 
you have on that. 

Mr. Boutin. I would be very glad to. 

Senator Magnuson. All right. 


(The material requested follows:) [Hearings Be- 
fore the Subcommittee of the Committee on Appro- 
priations, Senate, 87th Cong., 1st Sess., Independent 
Offices Appropriations, 1962, p. 389.] 


6 


It is clear from this discussion that the exact locations 
of the buildings in the District of Columbia were of no 
concern to anyone at this time. That everyone concerned, 
including GSA, regarded the precise location of the Wash- 
ington buildings as irrelevant to the purpose for which the 
report was given to Congress is shown by the fact that 
the addresses of the Washington buildings are not even 
complete. They omit the quadrant of the city necessary 
actually to locate the buildings. 


In these circumstances, with Congress completely un- 
aware of this ‘‘administrative interpretation,’’ there can 
be no basis for the application of the re-enactment rule in 
this case. Professor Davis’ words are pertinent: 


Whenever a congressional awareness of the admin- 
istrative interpretation does not appear and seems un- 
likely, the basis for the re-enactment rule vanishes. 
{1 Davis Administrative Law (1st ed. 1958) 334] 


As Chief Justice Warren wrote in 1955: 


Re-enactment—particularly without the slightest 
affirmative indication that Congress ever had the High- 
land Farms decision before it—is an unreliable indi- 
cium at best.’? [Commissioner v. Glenshaw Glass Co., 
348 U.S. 426, 481 (1955) ] 


It is difficult to improve on the felicitous understatement 
of Learned Hand: 


To suppose that Congress must particularly correct 
each mistaken construction under penalty of incor- 
porating it into the fabric of the statute appears to 
us unwarranted... [F. W. Woolworth Co. v. United 
States, 91 F. 2d 973, 976 (2d Cir. 1937), certiorari 
denied, 302 U.S. 768 (1938) ].? 


2 Dean Griswold has expressed the view that, ‘‘The mere re-enactment of a 
statute following administrative construction should be given no weight what- 
ever in determining the proper construction of the statute.’’ Griswold, ‘‘A 
Summary of the Regulations Problem’', 54 Harv. L. Rev. 398, 400 (1941). 
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The holdings, as well as the language in the cases, sup- 
port the conclusion that the re-enactment doctrine has no 
application in this case. We cite only two such holdings, 
in each of which the circumstances calling for the applica- 
tion of the doctrine were considerably stronger than are 
present here, but the court nevertheless rejected applica- 
tion of the re-enactment doctrine. 


The first case is United States v. Calamaro, 354 U.S. 
351, 359 (1957) in which the Supreme Court held: 


The regulation had been in effect for only three 
years, and there is nothing to indicate that it was 
ever called to the attention of Congress. The re- 
enactment ... was not accompanied by any congres- 
sional discussion which throws light on its intended 
scope. In such circumstances, we consider the 1954 
re-enactment to be without significance. 


The second case is a recent decision of the Fifth Circuit, 
Bloomfield Steamship Co. v. Sabine Pilots Association, 262 
F. 2d 345, 347-348 (5th Cir. 1959) : 


... [A]ppellees rely on the fact that the Port Arthur 
Pilot Commissioners have been promulgating .. . 
rates in excess of the statutory maximum for 27 years, 
and that during this time the statute in suit has been 
re-enacted, without significant amendment, three times. 
This, they say, citing numerous well-recognized au- 
thorities, is legislative approval of administrative 
interpretation. ... [I]n all of those cases, it is shown 
either that the administrative interpretation had, prior 
to the re-enactment of the statute, court approval, or 
the administrative interpretation itself had been 
actually considered by the legislature in re-enacting the 
legislation. ... Here there is neither. No court has 
approved the collection of pilotage charges in excess of 
the statutory maximum and nowhere is it shown that 
the legislature was aware of that practice. 


Moreover, the court in the Bloomfield case found that in 


all of the cases applying the re-enactment doctrine 


. .. the concerned statute was not clear and unam- 
biguous on its face. The assumption of legislative 
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approval of the administrative interpretation was in- 
dulged in an effort to resolve ambiguity [262 F. 2d at 
347-348]. 


We have here, as the court found in the Bloomfield case, 
a clear and unambiguous statute. There is no ambiguity 
to resolve. Application of the re-enactment doctrine in 
this case would amount to an outright repeal of the ‘‘tak- 
ing area”’ statute. 


We are accustomed to constructing a so-called ‘‘legis- 
lative intention’’ from certain traditional types of legisla- 
tive history. However, to construct this intention out of 
the materials on which the Government relies here amounts 
to a complete abandonment of any meaningful relation- 
ship between legislative history and a realistic legislative 
intent. We submit that no rational conclusion can be 
drawn from Congress’ re-enactment of the ‘‘saved funds’’ 
provision following the incidental notifications involved in 
this case of addresses of properties aequired which investi- 


gation might have shown to be in violation of the ‘‘taking 
area’’ statute. 


It should also be noted that at the time GSA advised 
the Appropriations Committee of the D Street acquisition 
and the ‘‘acquisition’’ of the property involved in the 
instant case, the Government was already involved in this 
lawsuit contesting the applicability of the ‘‘taking area’’ 
restriction to this appropriation. Why then did GSA not 
bring this question to the Committee’s attention so that 
there would be no question as to future acquisitions? If 
there was room for doubt, why did GSA not ask Congress 
to resolve the doubt for the future? 


C. In an attempt to sustain its interpretation of the 
“‘saved funds’’ provision and yet leave room for some 
application of the ‘‘taking area’’ statute, the Government 
argues that: 


...If a project is submitted by the Administrator of 
G.S.A. to the public works committees for approval 
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pursuant to the Public Buildings Act of 1959, the proj- 
ect is approved, and an appropriation subsequently 
made, there would be little doubt that Section 8 would 
be applicable. Therefore, it must be concluded that 
Section 8 of the Public Buildings Act of 1959 has 
meaing every place the Congress intended it to have 
meaning, viz., wherever the Administrator is carrying 
out his duties under that Act. The test in any given 
appropriation is whether the Administrator has pro- 
eeeded under the Public Buildings Act of 1959 or 
whether Congress has given him independent author- 
ity as it did in this case. [Govt. Br, 2425] [Emphasis 
supplied] 


According to the Government, the decision as to whether 
the ‘‘taking area’’ restriction applies is the decision of 
the Administrator, not the decision of Congress. 


In truth, the ‘‘taking area’’ restriction represents a 
legislative decision to limit executive discretion as to the 
geographical location of acquisitions in the District of 
Columbia.** It was enacted because Congress itself wanted 
to make the decision as to the geographical location of 


Government buildings in the District of Columbia when 


2a A member of the Conference Committee, Congressman Lanham, explained 
the ‘‘taking area’’ provision as follows: 


There were two principal amendments to this bill in the Senate... 
The first one is amendment No. 4, with reference to buildings to be 
erected here [in the District of Columbia]. This amendment provides 
that, except for the site for the Supreme Court building and such addi- 
tions as may be necessary to the Government Printing Office and certain 
warehouses, governmental buildings shall be constructed along what is 
known as the Mall, south of Pennsylvania Avenue and west of Maryland 
Avenue projected to Twining Lake. I think the chief criticism which I 
have heard of the Nation’s Capital from visitors who have come here 
from all sections of the country has been with reference to the hodgepodge, 
erazy-quilt manner in which our public buildings have been erected 
[Applause] and scattered about the District. This amendment, to which 
the House conferees have agreed, climinates any further tendency in that 
regard ... That may not be in harmony with the wishes of some real 
estate owners and dealers in the District who may have their own peculiar 
ideas with reference to certain pieces of property, but I think it is quite 
in keeping with the spirit and sentiment of this body and the American 
people in general. [Applause.] [67 Cong. Ree. 9643] 
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located outside the ‘‘taking area’’ and to waive the re- 
striction only if it should see fit to do so. It may be noted 
that Congress has on several occasions expressly author- 
ized acquisitions in the District of Columbia outside the 
‘‘taking area.’’? Indeed, it did so at the same time it 
originally enacted the ‘‘taking area’’ restriction, where it 
provided that the ‘‘taking area’’ restriction shall apply 


. . aside from land that may be acquired for a site 
for a building for the Supreme Court of the United 
States, and for enlarging the site of the Government 
Printing Office, or erecting a storage warehouse or 
warehouses. [Public Buildings Act of 1926, 44 Stat. 
630] 


(For other examples, see, e.g., Act of May 29, 1947, 61 Stat. 
120 (Federal Courthouse) and Act of May 18, 1948, 62 Stat. 
238 (General Accounting Office).) 


Whether or not the ‘‘taking area’’ restriction applies in 
this case really involves a decision as to whether the dis- 
cretion to acquire real estate in the District of Columbia 
outside the ‘‘taking area’’ shall lie with the Administrator 
or with Congress. We believe the statute clearly reflects 
that this discretion is to lie with Congress. 


While the Government places great stress on the fact 
that the ‘‘taking area’’ restriction applies only when the 
Administrator is acting pursuant to the Public Buildings 
Act of 1959, it ignores the comprehensive nature of that 
statute which regulates the entire public buildings pro- 
gram and the fact that the ‘‘taking area’’ restriction 
applies to all acquisitions in the District of Columbia.* 


3 Since filing our main brief, we have made a further search of the legislative 
history of the ‘‘taking area’’ provision which was outlined in our main brief, 
p. 11, fn, 6. In addition to the amendments there listed changing the bound- 
aries of the ‘‘taking area’’, Congress, on two other occasions, changed the 
boundaries of the ‘‘taking area,’’ most recently in 1958. (See Act of March 
31, 1938, 52 Stat. 149 and Act of July 18, 1958, 72 Stat. 383). 
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A. The Government has replied to Point IT. in appel- 
lants’ brief as if the question were whether the ‘‘saved 
funds’’ appropriation in the Independent Offices Appro- 
priation Act, 1961, authorized the Government to acquire a 
building of the type involved in this ease. Following 
through on this approach, it treats the appropriation act 
in isolation as if the question were simply whether the 
lloney so appropriated could be spent for this purpose. 


But this is not the question at all. 


The question is whether the expenditure of this fund, 
which admittedly may be used for a building of this type, 
must receive the prior approval of the committees on Pub- 
lic Works. When Congress enacted the ‘‘saved funds’’ 
provision of the Independent Offices Appropriation Act, 
1961, it did not write on a clean slate. Only months earlier 
it had enacted the thoroughly considered Public Buildings 
Act of 1959. The problem presented by this case requires, 
not an isolated consideration of the Independent Offices 


Appropriation Act, 1961, but demands rather the inter- 
pretation of two interlacing statutes, one cast in the most 
general terms, the other an appropriation act: one earlier, 
the other later; one coming from the Public Works Com- 
mittees, the other from the Appropriations Committees. 


Thus, the problem is how the two statutes should be read 
together, and how they relate to each other. The Govern- 
ment says these statutes have nothing to do with each 
other. We emphatically disagree. 


B. In order to find some basis for its argument that the 
statutes have nothing to do with each other, the Govern- 
ment attempts to create for the ‘‘saved funds’’ provision 
a niche of its own which in no way relates to the Public 
Buildings Act of 1959, and it has conjured up non-existent 
restrictions on the use of ‘‘saved funds’’ to support its 
position. In this effort, the Government seeks to limit the 
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application of the ‘‘saved funds’’ provision to one narrow 
group of projects; namely, the purchase of buildings which 
the Government is renting on a long-term basis where, in 
any particular instance, purchase would be more economical 
than renting. In its attempt to separate the Public Build- 
ings Act of 1959 from the niche for the ‘‘saved funds’’ 
provision, the Government argues that ‘‘the buildings 
[GSA] could acquire [with ‘saved funds’] were limited 
to those needed to replace rented space for permanent 
installations. It is thus erroneous to look upon this author- 
ity to acquire as some sort of carte blanche.’’ (Govt. Br. 
23) (Emphasis supplied) Again the Government argues: 


The appropriation used in this case made available 
to G.S.A. a fund to procure office buildings it was rent- 
ing anywhere in the United States for occupancy of 
relatively permanent establishments of the Govern- 
ment where G.S.A. determined that such acquisition 
would be more economical than renting and less ex- 
pensive than construction of new buildings. [Govt. 
Br. 5] [See also Govt. Br. 11, 22] 


In this way the Government tries to create a separate 
area of application for the ‘‘saved funds’’ provision, else 
there will be an obvious overlap between it and the Public 
Buildings Act of 1959. However, the predicate for this 
argument—namely, that the ‘‘saved funds’’ appropriation 
is limited to buildings which the Government is already 
renting—is plain error, 


It is true that the legislative history of the ‘‘saved 
funds’’ provision (which originated in the Independent 
Offices Appropriation Act, 1960) shows that the impetus for 
it was a provision to purchase a single building which the 
Government had been renting in Portland, Oregon. In this 
condition, the 1960 bill passed the House. It was broad- 
ened in the Senate, however, to include not simply other 
buildings which the Government was renting, but to in- 
clude the acquisition of buildings in general. In seeking 
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this amendment of the House-passed bill, GSA itself justi- 
fied the amendment to the Senate on the following ground: 


It is not improbable that underruns of construc- 
tion costs of buildings finaneed by appropriations 
under the head ‘*Construction, public buildings proj- 
ects’? may make balances available not only for ae- 
quisition of the building at Portland, Oreg., but also 
at other desirable locations. [Note: This statement 
is not limited to ‘‘other desirable locations which the 
Government is presently renting.’’] 


In order to enable GSA to acquire such other build- 
ings as can be financed from such balances as may be- 
come available, it is proposed to eliminate reference 
to a specific location and substitute more general au 
thority for the acquisition of buildings. {Hearings Be- 
fore the Subcommittee of the Committee on Appro- 
priations, Senate, Independent Offices Appropriation 
Act, 1960, p. 470] [Emphasis supplied] 


The ‘‘saved funds’’ provision in the 1961 Appropriation 
Act, which is the act applicable to this case, is equally 
broad. As originally enacted, this provision read as fol- 
lows: 


Appropriations under the head ‘‘Construction, Pub- 
lic Buildings Projects”’ shall be available for acquisi- 
tion of buildings and sites thereof by purchase, con- 
demnation, or otherwise, including prepayment of pur- 
chase contracts, or for other approved projects out- 
side the District of Columbia. [App. 34] 


It is plain on the face of this statute that ‘‘saved funds”’ 
ean be used not only for buildings which the Government 
is renting, but for any building or site or ‘‘for any other 
approved projects”’ (i.e. ‘‘approved’’ pursuant to the Pub- 
lic Buildings Act of 1959) outside of the District of 
Columbia. 


In addition, an amendment to this authority in the See- 
ond Supplemental Appropriation Act, 1961 gave the Gov- 
ernment additional authority to use ‘‘saved funds’’ for 
extension and conversion (remodeling) projects.‘ This 


4 The text of this amendment may be found, infra, p. 16. 
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remodeling authority may be expended on any Govern- 
ment-owned building, 


The Government itself spends considerable space at- 
tempting to demonstrate that ‘‘saved funds’? may also be 
used for extension and conversion projects without approval 
of the congressional committees on Public Works (Govt. Br. 
Is-19). Thus, by its own adinission the authority granted 
in the ‘‘saved funds’’ provision is not limited to the pur- 
chase of buildings the Government is renting. There is 
accordingly no separate, isolated area covered by the 
‘‘saved funds’* provision which would justify its exemp- 
tion from the normal approval procedures contained in 
the Public Buildings Act of 1959. In short, the ‘‘saved 
funds’’ provision is a carte blanche to acquire, but only 
within the limits of the generally applicable provisions of 
the Public Buildings Act of 1959. 


C. Moreover, even if the ‘‘saved funds’’ provision were 
limited to expenditures for the acquisition of buildings 
which the Government was already renting, this is no rea- 
son to suppose that Congress intended these funds to be 
expended without prior congressional approval of the 
projects contemplated by the Public Buildings Act of 1959. 
The Government argues that the decision to purchase a 
building which it is renting requires more administrative 
diseretion than the decision to undertake other projects 
covered by the Public Buildings Act of 1959 (sce Govt. Br. 
22-23, 29-30). But there is no reason why the ezercise of 
this diseretion should not be submitted for approval to the 
Public Works Committees, especially since expenditures 
for buildings paid for with ‘‘saved funds’’ have not even 
been given preliminary consideration by the Appropria- 
tions Committee (see Appellants’ Br. 30). 


Moreover, no greater administrative discretion is re- 
quired in determining which rented buildings the Govern- 
ment should purchase than the decision to undertake any 
other project covered by the Public Buildings Act for 
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which the Administrator receives Public Works Committee 
approval. This is emphasized by the information which 
Congress requires to be contained in the prospectuses? 
submitted to the Public Works Committees. These pros- 
pectuses must contain: 


(3) a comprehensive plan for providing space for all 
Government officers and employees in the locality of 
the proposed project, having due regard for suitable 
space which may continue to be available in existing 
Government-owned buildings and in rented buildings; 
(4) a statement by the Administrator that suitable 
space owned by the Government is not available and 
that suitable rental space is not available at a price 
commensurate with that to be afforded through the 
proposed action; and 


(5) a statement of rents and other housing costs cur- 
rently being paid by the Government for federal agen- 
cies to be housed in the building to be constructed, 
altered, or acquired. [40 U.S.C. § 606(a)] [Emphasis 
supplied] 


It is clear that these congressional committees are very 
much concerned with buildings the Government is renting 
and whether or not the Government should continue to do 
so and under what conditions. The Act’s repeated concern 
with rented buildings suggests that Congress intended to 
supervise the exercise of executive discretion in purchas- 
ing rented buildings fully as much as the construction, re- 
modeling, or acquisition of other buildings. 


D. The Government places great stress on the amend- 
ment to the Independent Offices Appropriation Act, 1961, 
made by the Second Supplemental Appropriation Act, 
1961. It argues that this amendment reflects that the ap- 
proval requirements of the Public Buildings Act of 1959 
are not applicable to the expenditure of ‘‘saved funds.’’ 


5 The Government recognizes that these prospectuses are ‘‘the very heart 
of the [Public Buildings] Act.’? (Govt. Br. 23) 
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At the outset, it should be pointed out that both the Gov- 
ernment and the appellants are in agreement that what- 
ever rights the Government has to acquire the property 
involved in this case must be found in the Independent 
Ofliees Appropriation Act, 1961 as originally enacted.® The 
Government does not contend that any additional authority 
to acquire the subject property, either with or without the 
approval of the Public Works Committees, was granted to 
it by the amendment to the ‘‘saved funds”’ provision in 
the Second Supplemental Appropriation Act, 1961. 


The Government argues only that a reading of the 
amendment in the Second Supplemental Appropriation 
Act reflects the fact that as originally enacted the Inde- 
pendent Offices Appropriation Act, 1961, gave the Govern- 
ment authority to acquire the Matomic Building without 
the approval of the congressional Public Works Commit- 
tees. 


The Government’s entire argument in this regard is 
based on the absence of a comma. The ‘‘saved funds”’ 


provision, as amended by the Second Supplemental Ap- 
propriation Act, 1961, provides as follows: 


‘« Appropriations under the heading ‘Construction, 
Public Buildings Projects, shall be available for (1) 
acquisition of buildings and sites thereof by purchase, 
condemnation or otherwise, including prepayment of 
purchase contracts, (2) extension or conversion of 
Government-owned buildings, and (3) construction of 
projects for new public buildings approved pursuant 
to the Public Buildings Act of 1959.’’ [74 Stat. $21] 


The Government argues that the absence of a comma be- 
fore the final modifying phrase ‘‘approved pursuant to 
the Public Buildings Act of 1959’? indicates that this 
modifying phrase applies only to Clause 3; and that there- 
fore by inference Congress granted a waiver from the 


6It is for this reason that appellants in their main brief (p. 18, n. 9) 
characterized the amendment as ‘‘irrelevant’’. 
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approval requirements of the Public Buildings Act for 
projects covered by Clauses 1 and 2. 


The absence of this comma, however, does not solve the 
problem of interpretation; it barely states it. Which ante- 
eedents a phrase modifies is a common problem in statutory 
interpretation, and it is well recognized that the presence 
or absence of a comma before the modifying phrase does 
not affect the solution. 


We are cautioned by more than one Supreme Court state- 
ment that punctuation marks, or lack thereof, are of little 
or no value. In United States v. Shreveport Grain and 
Elevator Co.. 287 U.S. 77, 82-83 (1932), the Court stated 
that, as to a particular statute which it was called upon to 
interpret: 


... [There would be no room for doubt if it were not 
for the presence of a comma after the word ‘‘permit- 
ted.’? or the absence of one after the word ‘“estab- 
lished’?... Punctuation marks are no part of an act. 
To determine the intent of the law, the court, in con- 
struing a statute, will disregard the punctuation, or 
will repunctuate. if that be necessary, in order to ar- 
rive at the natural meaning of the words employed. 


As the Court stated in Hammock v. Farmers’ Trust and 
Loan Co., 105 U.S. 77, S485 (1881), ‘Punctuation is no 
part of the statute.” 


The solution to the problem of construction must be 
found in the intention of Congress determined in the tradi- 
tional manner by an examination of the statutes involved, 
their purposes, and their legislative history. The Third 
Cireuit has disposed of an argument similar to the one the 
Government makes here, in much the same way as we have 
suggested : 


The appellee argues that... a phrase such as that 
under consideration modifies the nearest antecedent 
noun. This argument does not help the appellee for a 
clause modifies that antecedent which the draftsman 
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intended it to modify. The determination of the ques- 
tion therefore turns on ascertaining the intention of 
Congress in this regard. [United States v. Branden- 
burg, 144 F. 2d 656, 660-661 (3d Cir. 1944)] 


The court in that case then went on to ascertain congres- 
sional intention by customary methods and found that the 
modifying clause did not modify the immediately preceding 
antecedent. 


To determine whether the modifying phrase ‘approved 
pursuant to the Public Buildings Act of 1959”? modifies only 
Clause 3 or whether it modifies all three clauses requires 
an examination of the legislature’s intention. 


We have already sketched out the major elements of this 
legislative history in our main brief. To our mind, this 
legislative history conclusively establishes the legislature’s 
intention that the modifying phrase in the amendment to 
the Independent Offices Appropriation Act, 1961, must 
modify all three clauses in that amendment. To read the 
modifying phrase otherwise would do violence to all of this 
legislative history as outlined in our main brief. 


In addition, there are details of this legislative history 
which specifically refute the Government’s contention that 
the modifying phrase in the amendment applies only to 
Clause 3: 


The first problem which the Government’s interpretation 
faces is this: If the Government is correct, then projects 
to which Clause 2 is applicable (extension and conversion 
projects) are also exempt from the requirement of obtain- 
ing congressional approval. For this reason, the Gov- 
ernment must assume the burden of explaining why no 
approval is required for extension and conversion projects. 
But there is no reason to distinguish between extension and 
conversion projects paid for out of ‘‘saved funds”? and any 
other extension and conversion projects. This fact argues 
persuasively that the modifying phrase “‘approved pur- 
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suant to the Public Buildings Act of 1959’’ was intended to 
apply to all three clauses in the amendment. 


However, since the Government is unable to find a reason 
for distinguishing hetween extension and conversion proj- 
ects paid for out of ‘‘saved funds’’ and all other extension 
and conversion projects, it must argue that the legislative 
history, nevertheless, reveals that extension and conversion 
projects financed out of ‘‘saved funds’’ are relieved of the 
requirement of obtaining committee approval. To do this, 
it argues that the amendment under consideration was 
passed for the express purpose of exempting such extension 
and conversion projects from the requirement of congres- 
sional committee approval.’ Thus, the Government argues 
that the amendment was passed to exempt projects under 
Clause 2 from the requirement of obtaining prior com- 
mittee approval. However, this contention runs afoul of 
very specific legislative history of the amendment. The 
House Report states quite clearly what the purpose of 
the amendment was. It was not for the purpose of exempt- 
ing Clause 2 projects from Public Works Committees ap- 
proval, but to permit ‘‘saved funds’’ to be used for exten- 
sion and conversion projects: 


The Committee has included in the bill a language 
change for the Independent Offices Appropriation Act, 
1961, which docs not involve appropriation of addi- 
tional funds. In addition to authority already pro- 
vided to the Administrator of General Services, the 
amendment will enable him to use savings realized in 
the construction of public buildings to convert and re- 
model existing Government-owned facilities which 
from time to time become available for other Federal 
use or disposition as surplus property and which are 
economically adaptable for general purpose Federal 
space requirements ... [H. Rept. No. 2166, S6th Cong., 
2d Sess., pp. +5] 


7 The Government thereby tacitly admits that the amendment did not exempt 
projects under any of the three clauses from the ‘¢taking area’’ restriction! 


There is not a word in the report to indicate that the pur- 
pose of the amendment was to relieve extension and 
conversion projects from the requirement of obtaining 
committee approval. To get around this statement in the 
committee report, the Government argues that the House 
Report does not really mean what it says because, in fact, 
it was not necessary to amend the statute to provide au- 
thority to use ‘‘saved funds”’ for extension and conversion 
projects since this authority already existed. Therefore, 
says the Government, Congress must have passed this 
amendment to relieve extension and conversion projects 
from the requirement of obtaining committee approval. To 
establish the contention that Congress did not really mean 
what it said in the Committee Report, the Government 
delves further into the legislative history of the Independ- 
ent Offices Appropriation Act, 1961 in an attempt to show 
that, although the statute as originally enacted did not so 
provide, the Government, nevertheless, had authority to 
use ‘¢saved funds’’ for extension and conversion projects. 


The morass into which we are led by the Government’s 
argument is obvious. An argument which depends on the 
contention that the purpose of an amendment is other than 
that which the Committee report states is the purpose re- 
quires no further answer. 


Finally, the Government ignores the most important ele- 
ment in determining whether the modifying phrase in the 
amendment applies only to Clause 3 or to all three clauses, 
namely, the statute as originally enacted. This provision 
can be found nowhere in the Government’s brief. It would 
seem that this would be the first place to look to determine 
the antecedents of the modifying phrase of the amendment. 


An examination of the statute as originally enacted clear- 
ly reflects that all projects to be paid for out of ‘‘saved 
funds’’ must be approved by the congressional committees 
on Public Works and also shows that the Appropriation 
Act is not independent of the Public Buildings Act of 1959. 
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The ‘‘saved funds’’ provision as originally enacted pro- 
vides as follows: 


Appropriations under the head ‘‘Construction, 
Public Buildings Projects’’ shall be available for acqui- 
sition of buildings and sites thereof by purchase, con- 
demnation or otherwise, including prepayment of 
purchase contracts, or for other approved projects 
outside the District of Columbia. [Emphasis supplied.] 


[App. 34] 


A reading of this provision plainly indicates that the 
“saved funds’’ provision as originally enacted required 
approval of the Public Works Committees under the Public 
Buildings Act before any expenditure was authorized: and, 
as we have already noted, the Government agrees that no 
change was made by the amendment to this provision with 
respect to acquisition of buildings. That the act as origi- 
nally passed required approval of the Public Works Com- 
mittees prior to expenditure is clear, not only from the 
legislative history given in our main brief, but also by the 
phrase ‘‘for other approved projects”’ in the above-quoted 
statute: If ‘‘other’’ projects must be approved. then the 
previously mentioned projects must also be approved. 
Among the previously mentioned projects was the acquisi- 
tion of buildings. Since the amendment concededly made 
no change with respect to the acquisition of buildings, it 
must follow that the modifying phrase in the amendment 
to the original enactment must modify all three clauses. 


E. The legislative history on which the Government re- 
lies in its strained attempt to exempt this particular expend- 
iture from the requirement of Public Works Committee 
approval is in sharp and telling contrast to the legislative 
history of an appropriation which actually is exempt from 
the approval provision of the Public Buildings Act: 


The appropriation for ‘‘Construction, Public Buildings 
Projects’? in the Independent Offices Appropriation <Act, 
1962, contains a provision which permits the Adminis- 


trator to expend up to $500,000 for the construction of 
small public buildings outside the District of Columbia. 
The statutory language is as follows: 


.. . ENXJot to exeeed $500,000 of this amount shall 
be available to the Administrator for construction of 
small publie buildings outside the District of Columbia 
as the Administrator approves and deems necessary, 
... [The Independent Offiees Appropriation Act, 1962, 
75 Stat. 349] 


The legislative history of this provision contains the 
following statement: 


The vesting in the Administrator of authority to ap- 
prove such small projects as he deems necessary, not 
to exceed $500.000 in the appropriation act, is con- 
strued as waiving applicability of section 7 of the 
Public Buildings Act of 1959 to such projects. [Hear- 
ings Before the Subcommittee of the Committee on 
Appropriations, Senate, 87th Cong.. Ist Sess., ‘‘Inde- 
pendent Offices Appropriations, 1962, p. 359.] 


It is not difficult to indicate in plain words that a par- 
ticular appropriation is not subject to the approval require- 
ment of the Public Buildings Act, as the legislative history 
of this provision plainly demonstrates. Congress has not 
so indicated with respect to the ‘‘saved funds’’ provision 
involved here. That ‘‘saved funds’? are not exempt from 
the requirement of obtaining committee approval is even 
plainer in the 1962 Appropriation Act beeause of the fact 
that Congress did waive the approval requirement with re- 
spect to a particular fund of $500,000.00. This contrast 
goes far toward establishing that the “saved funds’? au- 
thority is subject to the provisions of Section 7. 


F. Considerable space has been devoted in our briefs, as 
well as in the Government’s brief, to minute details of 
legislative history of the statutory provisions which the 
Court must interpret in this case. By sheer weight of 
space expended on these details, there may be a tendency 
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to exaggerate their importance and to overlook the over- 
riding importance of the purposes which engendered the 
Public Buildings Act of 1959 and the proviso in the Inde- 
pendent Offices Appropriation Act, 1961 making the entire 
appropriation for ‘‘Construction, Public Buildings Proj- 
ects’? subject to the approval of the Public Works Com- 
mittees. As Judge Learned Hand has stated, statutory 
interpretation is nothing more than ‘‘the proliferation of 
purposes.’’ With this in mind, it might be well to conclude 
this brief by summarizing the overriding purposes of these 
statutes. 


The purpose of the Public Buildings Act of 1959 was to 
centralize the authority in charge of the public buildings 
program in the GSA Administrator and to enable one com- 
mittee in each house of Congress to direct this program by 
requiring the Administrator to obtain the approval of these 
committees before any major appropriation is made— 
whether for acquisition, new construction, or renovations. 


The Public Buildings Act is a major piece of general 
legislation which contains no appropriations. The specific 
appropriation out of which the Government insists it is 
authorized to pay 7 
appropriation for ‘‘Construction, Public Buildings Proj- 
ects,’’ of the Independent Office Appropriation Act, 1961, 
—is made provisionally only and may be expended only 
after the approval of the Public Works Committees has 
been obtained. This requirement applies to the entire ap- 
propriation for ‘‘Construction, Public Buildings Projects.” 
It was inserted in order to comply with Section 7 of the 
Public Buildings Act of 1959. 


The Government argues that the ‘‘saved funds’’ pro- 
vision of the appropriation for ‘Construction, Public 
Buildings Projects’ constitutes authorization independent 
of the Public Buildings Act and apart from the proviso in 
the appropriation for ‘‘Construction, Public Buildings 
Projects’’ subjecting this appropriation to Section 7. 
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The major question this Court must answer is whether 
this interpretation is consistent with and would further 
the purposes for which the Public Buildings Act was 
passed; or whether, on the contrary, the interpretation 
which the appellants urge would better comport with these 
purposes. We submit that the Government has failed to 
present any reason for treating a project differently simply 
beeause it is to he paid for out of ‘‘saved funds,’’ nor has 
it shown that projects to be paid for out of ‘‘saved funds”? 
are limited to a narrow or special type of project. On the 
other hand. the appellants have demonstrated that no dis- 
tinction can reasonably be drawn between projects to be 
paid for out of ‘‘saved funds’? and any other project within 
the purview of the Public Buildings Act. Because of this, 
the policies behind the Publie Buildings Act would be sup- 
ported and enhanced by the application of Section 7 to 
projects paid for out of ‘‘saved funds.’’ 


CONCLUSION 


For the reasons stated in our main bricf and for the 
additional reasons contained in this reply brief, it is re- 
spectfully submitted that the orders below should be 
reversed with instructions to dismiss the complaint. 


Grorce P. Lemu 
Suite 201 
806 Connecticut Avenue, N. W. 
Washington 6, D. C. : 


Henry H. Guassre 

HeErsHeL SHANKS 
WEAVER AND GLASSIE 
1225-19th Street, N. W. 
Washington 6, D. C. 


Attorneys for Defendants 


